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ORDER

Dated: 9" September, 2005

Through its summary and detailed T ariff Orders dated 1% December, 2003 and 10™ March,
2004 in respect of Maharashtra Sate Electricity Board (MSEB) (Case No. 2 of 2003), the
Commission had introduced a Regulatory Liability Charge (RLC) on subsidizing categories of
consumers, viz. LT commercial, LTPG, HTP-1, HT P-11 and Railways, taking into account various
factorsmentioned in the Orders.

2. Under their Application dated 29" January, 2004 (followed by a further submission dated
31 January, 2005 in response to aletter from the Commission seeking elaboration), the Eledtridty
Consumers Asociation (ECA) (through its Secretary, Shri Ravi Anand) have alleged non-compliance
of the Commisson's T ariff Order with regard to the period for which RLC has been leviedby MEB
(and, thereafter, by Maharashtra Sate Electricity Distribution Co. Ltd. (MSEDCL), in whom the
ersgwhile MSEB's distribution functions have recently been vested). A similar Application dated
25™ January, 2005 has been made by the Vidarbha I ndustries Association (VIA) through itsPresdant.

3. According to both Applications, the RLC was applicable only for one year from the daeof
effect of the revised tariff, i.e. from 1% December, 2003. However, MSEB have continuedto charge
RL C from the concerned consumers even after 30" November, 2004, in breach of the T ariff Orda.
Hence, the amount so recovered should be refunded with interest. The RLCitself should also be
reviewed, and returned to the consumer categories through tariff reduction as per the dispensation
envisaged in the Order. Essentially, the Applicants have relied on certain satementsin the daaled
Order, particularly the following:

"The net cost of the excess energy input requirement isRs 947 crore.... Thus, thereisaned
to contribute Rs 947 crore towards the Regulatory Liability over a period of one year. The
average rate of contribution works out to 50 paise per unit for the subsidizng categories..."

4. In their Replies dated 28" January, 2005 and 20™ May, 2005, MSEB have stated, inter dia
that:
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"The Hon'ble Commission by itstariff Order dated 1st December, 2003 followed by ddailed
Order dated 10th March, 2004, hasintroduced the Regulatory Liability Charge (RO atthe
rate of 50 paise per unit applicable to subsidizing categoriesviz Low Tenson Commerdal,
Low Tenson General Motive Power, High Tenson HTP-1 and HTP-II and Railway Tracion

supply....

As prescribed by Hon'ble Commission, the said RLC has been introduced to compensatethe
cost of excess losses, i.e. cost of additional power purchase required on account of higher
energy input requirement....

The Hon'ble Commission for the financial year 2003-04 has estimated that the excessenergy
input requirement for the said year would be about Rs 947 crores (6107 million unitsatan
average rate of 1.55 paise per unit) and has accordingly worked out the rate of contribution
by above mentioned categories of consumers....

Accordingly with effect from 1st December, 2003, the Regulatory Liability Charge (RLC) is
being levied and recovered from consumers belonging to subsidizing categoriesviz. Low
Tenson Commercial, Low Tenson General Motive Power, High Tenson HTP-1 and HTP-II
and Railway Traction Supply."

5. The matter was heard on 14™ July, 2005, clubbing both Applicationstogether conddaingthe
common issuesinvolved. At theoutset, Shri R.B. Goenkafor VIA referred to the provisonsonRLC
in the detailed T ariff Order, and quoted as under:

"Asregards the Regulatory Liability, the Commission is of the opinion that only subsidiang
consumers should contribute to the Regulatory Liability, which would have to be reurned by
the MSEB in future. Hence, the Regulatory Liability Charge has been designed suchthatall
the subsidizing categories contribute the same amount of RLC to keep the MSEB afloat.

Further,

"the net cost of the excess energy input requirement isRs 947 crore (6107 MU at anaverage
rate of Rs 1.55 per unit). Thus, thereisa need to contribute Rs 947 crore towardsRegulatory
Liability over a period of one year."

6. Shri Goenka also submitted that the time frame within which the RLC would be returned to
the concerned consumer categories through reduction in tariff should have been mentionedin the
Tariff Order sinceit isonly an interim arrangement. MSEB/ MSEDCL have been takingadvantageof
the fact that no specific period has been mentioned, and are in fact not serious about reducing the
T&D losses below the benchmark stipulated by the Commission. In thisstuation, colletionof RLC
by MSEB will go on, and the amountswould not be returned to consumersin the foreseeable futue

7. Shri Goenka also argued that the concerned consumers have been penalized twice. In their
Reply, M&EB had sated that RLC is a component of the tariff. If that isso, RLC should also be
considered for computation of incentives such as bulk discount, and power factor incentive, whichis
not the case.

8. Shri SV. Deshpande, Counsel for ECA, set out the background of RLC, and referred to paa
29.1 of the detailed T ariff Order:

"In the Tariff Order issued in January, 2002, the Commission had initiated the process of
levying 'T& D loss charge' for all consumersin proportion to the average realiztion from that
category. By introducing this charge, the Commisson intended to create awarenessamong
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the consumers regarding the additional cos of the excess T& D losses by levying thischarge
in an explicit manner."

After some time, certain Circleswere exempted from payment of T & D loss charge becase
they had achieved the targeted T& D losslevels. Eventually, the T & D loss charge was done away
altogether, and RLC introduced through the last Tariff Order. The Commission stated that:

"the T& D loss charge concept cannot be a long term solution and the problem hasto be
addressed in some other manner."

However,

Para-31: "If the cost of all the excess losses were disallowed, then it ismost likely that the
MSEB will be unable to meet its daily requirements and will be unable to supply powa toits
consumers.... The Commission is of the opinion that a pragmatic decison hasto betakenin
the best long-term interest of the electricity consumers in the State as well as the MSEB.
Moreover, thisis a trangtion period and MSEB islikely to be restructured in line with the
principles enunciated in the EA, 2003. The Commisson hopes that the restruduring will hep
the successor entities achieve the T& D lossreduction as envisaged, and the T& D losses are
reduced in absolute MU terms.

Para-32: "In this context, Mumbai Grahak Panchayat (MGP), a Section 26 consumer
representative has suggested that if the MSEB needed 'Oxygen’ in the form of tariffs to
recover the cost of the excess losses, the consumerswould be willing to contribute the same,
provided the Commission treated this contribution as a Regulatory Liabilityoned by MSEB 0
the consumers, asthiswas not a part of the MSEB's rightful revenue requirement.”

9. T hus, Counsel for ECA submitted that the Commission clearly recognized tha R_.Cwesnot a
part of MEB'srightful revenue requirement. Even though the spirit behind MGP's suggestion coud
be appreciated, the consumer cannot be required to pay for the inefficiency, incompetence and
corruption on the part of MEB, which is essentially what the RLC was designed to meet.
Admittedy, MGP had suggested that if MSEB needed oxygen in the form of tariffstorecover thecod
of excesslosses, the consumers could contribute the same. However, this clearly could not continue
indefinitely.

10. Counsel for ECA dated further that, while shifting from T&D loss charge to RLC, the
Commission had determined that it isnot the rightful revenue earning of M SEB andamountsto aloan
from the consumers. However, thisconcept is till vague, and clarity isrequired in teemsof thepeiod
for which such charge would continue and when it would be refunded. T hisalso raises the quetion of
the rate of interest payable to consumers upon refund in due course through tariff reductions,

regarding which the Order isslent.
11. Counsel for ECA then referred to Para 8 of MS&EB's Reply:

"Though the Hon'ble Commission has determined the said RLC on the basis of difference
between the actual T&D loss level and desred T&D loss level for the year 2003-04,
according to the Board, the process of levy and recovery of said RLC isa continuousprocess
and therefore, pending any further directives from the Hon'ble Commission, the Board is
continuing to levy and recover the said RLC from the consumers belonging to thesubsdiang
categories."
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He pointed out that even MSEB had accepted that RLC was being charged only because
further directivesfrom the Commission were pending. Para 35 of the Order statestha thene cod of
the excess energy input requirement isRs 947 crore at an average rate of Rs 1.55 perwnit. Thusthere
was aneedto contribute Rs 947 crore towards RLC over aperiod of one year. Thiswasthebedson
which the consumersin the subsidizing categories were charged RLC at 50 paise. However, whether
thereafter, i.e. from December 2004, the basisfor calculating the charges has remanedthesameor not
isaquestion that will have to be consdered. It istime for the Commission to tekeafrehlook & thig
andto bring clarity, specify the period of such revised charges, if any, and then pass afresh Order.
Accordingto the T ariff Order, thereisaneedto contribute Rs947 crore towardsthe RLC, not per
year, but over a period of one year, which expired on 30" November, 2004. The Commission will
aso have to address the issue of how long consumers are expected to pay for the inefficiency,
incompetence and corruption of the licensee, which isreflectedin RLC.

12. Shri Goenka of VIA submittedthat, if the RLC were a part of tariff, then atime limit will
have to be gipulated for discontinuation and refund. However, RLC is consdered as a liahility, and
not part of the tariff. Asper Section 61(g) of the Electricity Act (EA) 2003, atime framehastobe
specified to eliminateit if it ispart of tariff andin the form of cross subsidy.

13. Shri Ravi Anand, Secretary, ECA added that, if MSEB/ MSEDCL are not showing any signs
of improvement, it isnot tenable to require consumersto continue paying money to them in some
form or the other for it, by way of T&D loss charges or RLC or otherwise. Counsel for ECA
contended that enough time had already been given to M&EB to improve. |t was never impliedby the
Commission that RLC would be an ongoing dispensation. It wasonly atemporary measure. Now
that MSEB have been unbundled into companies, the successor entities should try to achievethetarget
of 26.87% without ‘oxygen' from the consumers, and the Commission should continuously monitor
their progress. He suggested that the dispensation of RLC should be terminated for a period of six
months on an experimental basis and the impact assessed, without which no efforts woudbemadefor
improvement. Duringthat period, MSEDCL should submit a monthly report on their progres with
fresh computations of consequent requirements, if any.

14. Ms. Deepa Chawan, Counsel for MSEDCL, submitted that there isno ambiguity in theTaiff
Order. By itsvery nature, it isoperative for a particular period, viz. till the next procesof revisonis
completed, and it has been passed after due public deliberation. What is actually being attemptedby
the Applicants amountsto areview of the Tariff Order through the back door. Moreover, VIAand
ECA cannot claim to represent the entire subsidizing category at large to make statements on ther
behalf. Theissuesraised by the Applicants can be considered during the next tariff process.

15. Counsel for MSEDCL further submitted that there is absolutely no tenure mentionedin para
29 of the Order. The one year period mentioned in the Order is merely forthepuposof computeion
of RLC. It may also be mentioned that MSEDCL had in fact opposed levy of RLC. Moreover, the
Tariff Order satesthat:

"The Commission directs MSEB to file Sx monthly information. The first such report for the
entire year 2003-04 should be submitted by the end of 2003-04 and to also indudetotal TDL
Charges Circlewise. Subsequent reports should be submitted within two months of the half
year."

The above clearly indicatesthe intention of the Commission, to continue the RLCuttil ach
timeasthe T&D losslevel isat par with the target level of 26.87%, depending upon theddiberdions
during the next revison process. She also pointed out that, although the target level of 26.87%has
not been achieved, the T& D losses have been reduced by aimost 3%. She circulated M SEB'sEnergy
Balance Satement (2004-05) during the hearing, which indicatesthe T & D losses as 35.28% Thisis
3% lessthan the level of 38.20% for the year 2003-04.
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16. Counsel for MSEDCL further submitted that the figure of Rs947 crore compuedinthe T aiff
Order was arrived at after considering certain etimates. On the basis of the present data, thefigres
work out to be higher, i.e. at 58 paise and not 50 paise provided in the T ariff Orderfor RLC sncethe
actual amount isRs 1100 crore and not Rs947 crore. Therefore, Counsel found no ambiguity inthe
Tariff Order. Whatever issues are contemplated by the Applicants can be raised duringthenext taiff
proceedings.

17. Counsel for MSEDCL submitted that the suggestion to do away with RLC for a period of 9x
months on an experimental basis cannot be contemplated at thisjuncture, i.e. pending taiff revigon.
T he concept of RLC essentially contemplates return of money to the consumer categoriesthrouh
tariff, and hasto be read harmonioudy with the whole T ariff Order. Undoubtedly, it does not mean
that one can go on charging irrespective of any progressin reducing T&D losses. She ahmittedthat,
at the same time, the import of the Order cannot bethat interest is payable on RLC. If, in future,
interest isto be made applicable on return of such RLC, then it would have to be decided duingtaiff
proceedings, and not at thisjuncture.

18. Shri Goenka pointed out that Regulation 84 of the Maharashtra Electricity Regulatory
Commission (Conduct of Busness) Regulations 1999 provides that the Commission, after being
satisfied that there isaneed to review the tariff anditstermsand conditions, can reviewit 30 moto.
Counsel for ECA added that if any Order, by passage of time, suffersfrom any infirmity by way of
vagueness or ambiguity, then it hasto be reviewed or clarified. It isnot necessary to wait until the
next tariff proceedings. The Commisson hasinherent powersto rectify it. Shri Goenka hopedtha
the restructuring of MSEB would help the successor entitiesto achieve the T & D loss redtiondeto
better accounting of energy at different interconnection points and implementation of profit oantres
concept. Ince the restructuring has now taken place, he submitted that T & D losseswill havetobe
reviewed again.

19. The short point at issue in these two compliance Applicationsisthe claim that the RLC
introduced by the Commission through itslast Tariff Order and effective from 1% Decamber, 2003 hed
atenure of only one year, and whether or not it should have been accordingly discontinuadby MEB
from December, 2004, and any recovery made thereafter refunded with interest since it was not
mandated by the Commisson. Certain related issues have also been raised, such asthe raecf interet
at which RLC is to be returned to the consumers through tariff in future, and whether various
incentives and discounts provided for in the tariff should take into account RLC also. Arguments
have also been raised regarding the nature of RLC itself, and whether it isjugtified to continue it
beyond one year. The latter arguments, however, are outsde the limited ambit of review by the
Commission, and may be the subject matter of appeal before the competent forum. Assuch, the
Commission isnot dealing with them here. They are also not the main thrust of thetwo Applications
andtheir prayers.

20. In both their written and oral submissons, the Applicantsaswell asMSEDCL have quoted
extensvely from the Tariff Order, asset out in the foregoing paras, with regard to the nature and
background of RLC, andit isnot necessary to repeat it except to draw attention onceaganto omeof
the provisions of the detailed T ariff Order dated 10" March, 2004 set out below. At para18of Pat Il
of the Order, the Commission had ruled that:

"the revised tariffswould be applicable for 4 months of FY 2003-04, i.e. from 1% Decamb,
2003 to 31% March, 2004, and till such further time asthe MSEB does not approach the
Commission for tariff revison.”

T hus, it was made unambiguoudy clear that the RLC, being a separate component of taiff s
clarified in the Order, would continue to be charged beyond 30th November, 2004, and until thenext
tariff revison takes place. The Petitioners have cited the basis of the computations made by the
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Commission to determine the quantum of RLC to support their argument that it was applicable for
only oneyear. However, athough the computationsfor determining the RLC and other chagesare
based on an assessment for a specific and finite period, the T ariff Order envisagesthat they would
continue until the next tariff revison processis completed, when the ARR would be reviewed.

21. In thisconnection, the Commission notesthat, sinceitslast Tariff Order, sgnificant dhangss
have taken place in the ground redlities, notably the unbundling of MSEB into threefunctiond entities
and a holding company, changesin the demand scenario, load shedding on an extensivesde changss
in the price scenario with regard to outside purchases, and other parameters. These reqireMEDCL
to approach the Commisson at the earlies with their ARR, which isalready overdue, along with a
proposal for tariff revison where necessary. The Commission accordingly directs MEDCL to
submit their ARR and tariff proposal by the end of November, 2005. The RLC dispensation woud
also be re-examined during that process.

22. At para29.1 of Part-IIl, the Tariff Order Satesthat:

“In future, when the T&D losses are reduced, then the RLC will be returned to these
consumer categories through reduction in tariffs. The Commisson clarifies that the
contribution through RLC will not be recorded and maintained separately for eachindividual
consumer and the category as a whole is expected to get the contribution back.

MSEB isdirected to submit on a sx monthly basisinformation on:

i) Category-wise RLC
i) Circle-wise and total T& D losslevel in unitsaswell as percentage.

The firgt such report for the entire year 2003-04 should be submitted by the end of May, 2004
and should also include total TDL charges (Circle-wise). Subsequent reports should be
submitted within 2 months of the close of the half-year.”

As Counsel for MEDCL has pointed out, this also makes clear the postion that the
Commission had not envisaged RLC to be applicable for only one year, but that it would continuea
least until the next tariff revison. Moreover, considering the nature of RLC explained above, no
interest was envisaged on the refund of RLC through tariff at the appropriate time.

23. With regard to the point raised by VIA regarding whether or not RLC isto be induddfor the
purposes of computation of various discounts and incentives, para 32 of Part-111 of the T ariff Orcer
dated 10™ March, 2004 makesit clear that such incentives as power factor incentiveandbuk dsoount
are to be computed excluding RLC, and so would power factor penalty. T o the argument tha,if RLC
istreated as a separate component of tariff, then it should be included for the computation of thee
incentives, it may be pointed out that the Commisson has specifically also excluded FOCA and
demand charges, which are very much part of the tariff. In any case, the Tariff Order isclear and
explicit on thispoint.

The Commission disposes of the compliance Applications of ECA and VIA accordingly.

Si- /-
(A. Velayutham) (Dr Pramod Deo)
Member Chairman, MERC

(A.M. Khan)
Scretary, MERC
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