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ORDER
Dated September 29, 2005

Subsequent to the Order dated 23 February, 2005 in Case No. 19 of 2004
regading Amendment/Supplementary  Bills, Brihanmumba Electric Supply and
Transport (BEST) Undertaking submitted a Petition dated g" April, 2005 seeking review
of the Commission' s Orde dated 23" February, 2005.

2. The Commission held a hearing on 4 May, 2005 to decide admission and the
prayer for gay of the Order in the presence of cnsume representatives. Theredfter, the

Commission desired that BEST maey submit specific issues/ points to the Commisson
whidh require further hearingwith regard to admissibility in thefirst ingance.

3. In the meantime, one ofdthe Licensees (Reliance Energy Limited - REL.) being
aggieved by the Order dated 23° February, 2005, filed aWrit Petition in the High Court

. The Hich Court, by its Order dated 5" May, 2005 gated ad interim stay.
Subsequently, vide its Order dated 24" June, 2005, the High Court permitted REL to
withdraw the Writ Petition and gpproach the Appdlate Tribuna, which had since been

congituted, in gpped in accordance with law. Subsegquently, the say has ceased to
operate, andthe mater is before the Appdlate Tribuna on various grounds
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4. By way of submisson dated 19" August 2006, BEST submitted draft issues to the
Commission seeking that they be considered while deciding the Review Pdition dter
hearing the parties . The metter was further heard for admission on 13" September, 2005,

when Shri P. Pakhiwada, Counsel for BEST was head a length. At the close, the
Commission directed h|m to submit materias and judgements relied upon by BEST for

condderation by 16" September, 2005. BEST submltted to the Commission certain
judgements rdating to review, under letter dated 15" September, 2005.

5 In the two hearings held by the Commission on 4" May, 2005 and 13"
September 2005, Counsd for BEST put forwad the grounds for review of the Order

dated 23° February, 2005, essentialy asfollows

(1) Tha the hearing held by the Commisson on 21% Odober 2004, prior to the
impugned Order, was agenerd mesting and only broad discussions had taken place.

(i)  Tha, subsequent to responding to submissons mede by the Consumer
Represamtatives (Mumbai Grahak Panchayat and Pray as) after that hearing, the Petitioner
was awaiting communicaion from the Commission regarding a date for hearing the
spedfic points raised by the Consumer Represertatives.

(i)  Tha the Commisson did not hdd any such further hearing before passingthe
Order dated 23° February, 2005. Consequently, BEST and other Licensees nat having
been gven an opportunity to be heard, constitutes sufficient reason for the Commisson
to review its Orde dated 23 February, 2005 to ensure that the principles of netura
justice are complied with.

6. The Commission regulates its procedures through its Conduct of Business
Reguations 2004. As provided under Regulation 85(39, a review of its own Orde is
permissibleon any of the following grounds:

€) Dismvery of new and important matter or evidence which, after exercise of due
diligence, was not within the knowledge of the person seeking review, or could not be
produced by him at the time when Order was made, or

(b)  On account of some misteke or error apparent onthe face of therecord, or

(© For any other sufficient resson.

7. The Commission has duy conddered the submissions made by BEST. The
Commission is of the view that it cannot be acaepted that thePetitioner wasnot gven a

proper opportunity to be heard and to place its arngents (on specific issuesor points)
before the Commission prior to passingthe Orde dated 23" February, 2005.
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8. In fact, the Commission, after having naticed that some Distribution Licensees
had been issuing to their consume's “amendment”, “ supplementary” o other such hills,

often severd yearslater, on abass other than aciua(l1 meter reading for the relevant period
i.e., recorded consumption, issued a letter dated 3" August 2004 directing all Licensees

to follow due process and the provisions of law in relaion to such “amendment”,
“supplementary” o other bills. The Commission dso drecteddl Licenseesto bringtheir
respective hilling practicesinto conformity with gatutory provisions. T he Licensess were

askad to submit their affidavits by 3 September 2004 gating the corrective actions
taken, including:

0] withdrawd of dl such pending bills, and
(i)  refund, through adjustment in energy billsor othewise,

of amounts remvered from consumers on or after 10" June 2003 i.e, the date of
notification of the Hectricity Act (EA), 2003, onthis count.

0. All the Licensees (including the present Petitiona) filed ther respectlve
Affidavits in pursuance of the directions contained in the Commission’s letter dated 3¢
August 2004, and submitted therein information regarding A mendment/Supplementary
bills being issued by them includng theinstances and manner in which these are issued
by them totheir consumers.

10.  With reference to the Commission’s directives to withdrav pending amendment
bills etc., in their affidavit dated 10" September, 2004 the Petitioner urged that they
shoud be heard before concludingthat sudh billingisillegd and ought to be withdrawn.

11.  The Commission theresfter issued a notice dated 30™ September 2004 to Al
Licensees stating “ that the Commission has decided to teke up the matter suo motu andto
hear the licensees”, and natifyingthem of the dae of hearing to be hdd on 21% October,

2004.

12.  In their affidavit dated 10" September, 2004 the Petitioner hed dlsostatedthat it
was not dear whether the Commiission's letter dated 3™ August, 2004 relaed to dl
amendment bills o to only a particular category, but were presumingthat the reerence
was to the onetime exercise undertaken by BEST for recovery in cases where there has
been under-recarding of consunption due to incorrect meters

13. At the heaing hdd on 21% Odober, 2004, BEST and the other Licensees
represented by thar Advocaes ad representatives, and the Consumer representatives
(authorised to represent the interests of a consumers on a standing basis under Section
94(3) of theEA, 2003) wae present. Thar attendance was aso recorded.
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14.  Subsequently, vide letter dated 27" October 2004, theM umba Grahek Panchay at
(consumer representative) offered comments on Amendment/ Supplementary bills bang

issued by the Licensees, to the Commission with copies to the Licensees includng
BEST. The submissions advanced aso pointed out specific legd provisions. Smilarly,

vide letter dated 28™ October, 2004, Prayas also submitted ther responseto Affidavits
filed by Licensees includng BEST. In response, by letter daed 19" November 2004
enclosing alditiond sheets (as Annexures), BEST submitted to the Commission ther

response on the specmc issues rased by M umba Grahak Panchay at and Prayas. Neither
in the letter dated 19" November 2004 nor in the Annexures did BEST speificaly seek

that a date be fixed for hearing the points submitted by Mumba Grahak Panchayat and
Prayas so & to enable the Petitioner to meke further submissions or advanceargumerts.
In fact, in ther letter, BEST specificly requested the Commisson to take into
condderation their views (as containedin thead seriatim commentsannexed to theletter)
while findizing the Reguations on the Electricity Supply Code, which were in the
proaess of formulation in consultaion with Licensees and othersat that time.

15.  The specific issues raised, debated and disaussed a the hearing held on 21%
Octadber, 2004, and dso thereafter under the above written submissions by theconsumer
representatives (which were responded to by the Petitioner) clearly esablishthat dl the
Licensees, and the consumer representatives were heard. Thae was dso noambiguty in
the intention of the Commission to implement billing on messurement as mandated by
law rather than on the basis of estimeted or assumed consumption forming billing
pradices adopted by some Licensees, be it ex post in the case of a generd meter
replacement progranme o exante in the case of a meter being replaced because an
unusud drop in consumption is noticed. The Commission aso revieved the practices
followed by the Licensees and the instances and circumstances in which they (induding
the present Petitioner) rase Amendment/ Supplementary bills, including the duration and
mamner of assessment, where meters have been replaced as a part of a replacement
progammeor on the presumption of defect but without testing or furnishing atest report,
relying on abserved variaions in consunption before and after such replacement, or even
without sudc replacement.

16.  Through its Ietter dated 29™ November, 2004, the Commission directed the
Licensees to submit by 6™ December, 2004, their detailed reports on the billing practices
(as ought by M urrbai Grahak Panchay & and Pray as vide their letters dated 27" and 28"
Octaber, 2004, respectively). Vide letter dated 19" November, 2004, the Petitioner
submtted to the Commission ddaled comments on the billing practices foIIowed/
adopted by it. After bang reminded by the Commlssmn REL vide letter dated 6"
December, 2004, and M SEB, vide letter dated 3¢ January, 2005 submitted their detaled
comments (includng identifying specific legd provisions) on the billing practices
followed/ adopted (as soucht by Mumbai Grahak Panchay a and Pray as).

OrderBEST Review Pdition [2 of 2005] Page4 of 7




17.  The Commission drculated the Record of Procesdings of the hearing held on 21
Octaber, 2004 to dl the Licensees (includingthepresent Petitioner) under itsletter dated

25" January 2005. The Record of Proceedings clearly sets out the submissions mede by
the Petitioner and other Licensess. The Record of Proceedings nowhere indcates any

request by Licensess requiringthe Commission toformuate theissues first and theresfter
hold another hearing to consider such issues. The Commission has aso not received any
request from the Petitioner and other Licensees for correction/amendment/ateration of
the Record of Praceedings of thehearingheld on 21% October 2004.

18. TheCommission is aso unable to accept the contention that the hearing held by
the Commission on 21 Odober, 2004, was a ¢enerd meeting and that only broad
disaussions had teken place whereby some views were generdly expressed on behalf of
the Licensees and consumer representatives. In fact, the foIION|ng documents make it
amply clear that the Commission held a formd hearing on 21% October 2004, and aso
that the Commisson had decided to take up the matter suo matu and to hea the
Licansees:

0] Commission's Notice of hearing dated " September 2004 issued to dl
Licensees (including the Petitioner)

(i) Record of atendance in the atendance sheets for the heaing of 21%
October, 2004

(i)  Commission’s letter dated p.o3 January, 2005 endosing and ciraulatingto
al Licensess (including the Petitioner) the Record of Proceedings of the
hearing held on 21* October 2004.

19.  Further, the procedure fdlowed in the matter of Amendment/ Supplementary
hills, including conduct of the hearing held on 21% October 2004, was in accordancewith
the Commission's rules of procedure. Consideing the seriousness and gravity of the
situation and the magnitude of the problam, the procedure entaled discussion of specific
issues and obtainng vievs of dl the Licensees, including ther further written
submissions. By any stretch of imagnetion, it cannat be construed that the hearing
entaled “ gmerd discussions” only.

20.  Subsequent to the hearing held on 21" October, 2004, the Petitioner never
requested that ancther date be fixed to enable them to make further submissions and to
submit relevant case laws.
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21.  In the circumstances, the Commission isof the view tha, the Petitioner and other
Licensees having been gven the opportunity of being heard, the principles of natura
justice have been complied with, and nothing in the submissions of the Petitioner
conditutes sufficient reason for the Commissionto review its Order dated 23.2.2005.

22. The Petitioner has submitted that the “provisions of law on thdr correct
interpretation are required to be pointed out and ar gued befor ethis Hon' ble Commisson
which could not be done for want of hearing’. The Petitioner has dso submitted tha

“there are aher matters aso in the impugned order which, it is humbly submitted, may
have been differently decided if the Petitioner had been given a proper opportunity to be

heard after framing proper points on which the Petitioner was to present their case’.
These submissions cannot be a ground for review since proper opportunity wasgven to
the Petitioners for being heard in the méter, they were in fad heard in the metter, and
their submissions were aso recorded. In such drcumsances, the scope of review does
not permit rehearing of the metter and/or passing afresh Order onthe caseon merits.

23.  Counse for BEST has contendedthat theOrder dated 23" February, 2005 canot
rely on the Electriaty Supply Code and Other Conditions of Supply Regulations, which
were notified on 20" January, 2005, far conduding that the billing practices of the
Licensees in regard to Amendment/Supplementary Bills are not mandated dnce these
Reguations would deal with issues progpectivdy. Theabsence of the said Regulations
on the date of hearing held on 21% October, 2004 does not mean that the Commission has
no powers or juridiction over such issues. The principles on which such relevant Codes
or Rules are based are in any case wdl known for the Commission to take them into
condderaion. Under Section 61(d) of the Eledricity Act, 2003 the Commission waould be
quided to sefeguard consumer’s interest and at the sametime, ensure recovery of the cost
of dectricity in areasonable mamner, even if specific Regulations have not been made.
M oreover, the Order nowhere states that the Supply Code Regulations have been applied
retrospectively.

24.  The maintainability of the Review Petition has to be tested aginst the
requirements and criteria set out in Regulation 85(a) of the M ahaashtra Electricity
Reguatory Commission (Condud of Business) Regulations, 2004. The scope of review
IS, accordingy, limited. A perusd of theReview Petition shows that none of the grounds
statad therein can strictly spesking be sad to fdl within the ambit and scope of
Reguation 85(a). A review Petition has a limted purpose and scope. It cannot be
dlowed to be an gpped in diguise, and asaibe to the Commission an gppelate
jurisdiction which has been assigned to another forum under EA, 2003.
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2.  The Petitioner has submitted to the Commisson certain judgments relating to
reviav, by way of letter dated 15" September, 2005. These judgments, in the submission
of the Petitioner, deal with the vdidity of a review agpplication when an Orde has been
passed without a party having had an opportunity to present his case and be heard, in
various ciraumstances to which they refe. Sncethe Pditioner was, in fact, heard inthe
meatter and its submissions considered and recorded, the Commission believes that none
of these judgmentsare of any help to thePetitiorer.

26.  Acoordingy, the Commission declines to admit the Pdition, and digposes of it
withthe above observations .

- Sa- -
(A. Vdayutham) (SB. Kulkani) (Dr Pramod Deo)

M emba M ember Charman

(A.M. Khan)
Secretary, MERC
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