BEFORE THE OMBUDSMAN

(Appointed by the Maharashtra Electricity Regulatory Commission under Section
42(6) of the Electricity Act, 2003)

— 606, ‘'KESHAVA', Bandra Kurla Complex, Bandra (East), Mumba 400 051
MERC Tel./ Telefax: 022-2659 2965

OMBUDSMAN
REPRESENTATION NO. 11 OF 2005
In the matter of New Service Connection Charges
SriR. D. Sankpadand S S G. Gdande...................... Appdlant
Versus
Reliance Energy Limited............c.coeennes Respondent
Present:

1. ShriW.G. Gorde, Ombudsman
2. Shri S N. Yadwad, Secretay
On behdf of the Appdlant:
1. shriR.D. Smkpd
On behdf of the Respondent:
1. Smt. Anuradha Sheaye, Additional M anager, (Lecdl),
Nodd Officer, M /s Reliance Energy Limited

Date: 6" October, 2005

1 Shri R.D. Sﬁmkpd on behdf of himsdf and S S G. Gaande filed the
representation on 6" May, 2005 in repect of their gievance against the Distribution

Licensee, Reliance Energy Limited for not sanctioning eledric connection to ther
premises & appropriate connedion charges. The applicants, Shri Sarkpd and Shri
Gaande reside a Jamaadi Chawl, Samata Sahakai Sangha, Maharashtra Nagr,

M arkhurd, M umbai — 400088 (hereinafter referred to as Appeéllant). The representation
isregsteredat Serid No. 11 of 2005. Detalls of the representation are gven below:

The Appélant had filed their application with the Licensee for anew eectridty
connection and meer for residertiad purpose & the aove address, on 2% November,
2004. Rdiance Energy Limited (hereindter referred to as Respondent) issued an
estimete of chargesto be paid by the Appellant, & bifurcated bdow:

a Service linecontribution Rs. 1450+
b) Security Deposit Rs. 120/
Totd Rs. 1570~

2 The Appélant says that as per his information, the estimate for tapping meter
shoud be Rs. 126/- and not Rs. 1570/- as daimed by the Respondent. A copy of the
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estimate daed 0206.2004 issued in faszour of some other consumer by the same
Respondent was enclosed as a proof in support of hissay.

3. TheAppédlant further says that, despite follow up withthe Repondert’s offiads
the matter could not be sorted out as the Respondent declinad to reduce the estimaed
charges for connection. He, therdore, took up the matter with the Consumer Grievance
Redressd Forum of Reiance Energy Limited, on g February, 2005. The Appdlant
explained the steps taken by himto redress theissue. The Forum heard the matter on
three occasons, the last one, being on 28" June, 2005 The Forum did not pass any
orda within the stipulated time of two nonths. The Appédlant, being aggrieved dueto
nonredressa o gievance in time, approached the Ombudsman through this
representation.

4.  The Respondent filed itsreply on 24" May, 2005. It states tha it hasraised a
preliminary issue that the Appélant is not coveed within the definition of ‘Consumer’
unde the Hectricity Act, 2003 and as such, the applicant hasno locus standi to file any
gievance. Theremedy of filing gievanae under the Maharashtra Electricity Regulatory

Commission (Consumer Grievance Redressal Forum & Ombudsman) Regulations, 2003
is available only to the consumers and nat to any person other than the Consumer. The

Respondent insisted that this preiminary issue of maintainaality of grievancefiled by
the goplicant should be deaded first, before entertainingthe grievance,

5. The Respondent, further, says that the present grievance is premature and the
same is dso barred by theprinciple of Res-Judicata since the goplicant’s grievanceis still

pending before the Forum.

6. The matter was heard on 22™ June, 2005. The Appélant reterated his stand

during the hearingthat the Respondent hes not redressad their grievance and still indsts
that the applicant should pay Rs 1570/ before granting connection & against Rs. 126/-

gpplicable in their case. Copy of one estimate for Rs. 126/- issued by the Respondent to
some other Consumer was cited in support of his say. He submitted that he hes filed his
grievance with the Forum, in February, 2005 and despite lapse of over four months, no
decision weas taken and theefore, he had to gpproach the Ombudsman.

7. TheRespondent insisted that thepresent gpplicant is nat a‘ Consumer’ withinthe
meening of the ddinition of Consumer in the Electricity Act, 2003 and therefore, he
cannot raise his grievance a this stage. The Nodd Officer, M rs. Shetye, on behaf of the
Respondent, further stated that the mater is still pending & the level of the Forum
awadting the decision. Inview of this sheprayed that the representation shoud not be
entatained.

8. It was brought to the notice of the Respondent duringthe hearingthat the caseis
pendng with the Forum for more than four mornths. The Appdlant had been waitingfor
the decision for long time and theresfter filed the representation as provided in the
M aharashtra Electricity Regulatory Conmission (Consumer Grievance Redressd Forum
& Ombudsman) Regulations, 2003. As such, theprinciple of Res-Judicata does not goply
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in the present case The Nodd Officer informed thet the metter is now scheduled for
hearing by the Forum in the next few days. TheRespondent has not filed its reply tothe
points raisad in the representation and has restricted its submission to the issue of
maintainability. In view of this the Nodal Officer wasadvisad to fileapoint wisereply.
Thematter was adjourned.

0. Subsequent to this it was broudht to our notice that the Forum has passed the
orde in the present caseon 28" Jure, 2005. The Forum has observed that the person
who has been supplied eectricity for his own use from the Licensee or whose premises
are connected for the time being for the purpose of recaving dectricity with the work of
Licensees, is included in the definition of ‘ Consumer’. The ddinition does nat include an
applicant who is aprospedive consumer.

10. The Forum dso rdied on the order of Nationd Consumer Grievance Redressa
Commission, in the Revision Petition No. 73 of 1992 decided on 17" December, 1992 in
case of the Additionad Chief Engneer and Others vasus Ramalingan. The Nationd
Commission has observed as undea

“the Respondent has also raised a mare fundamenta issue that the Appdlant
Conplainart is not a ‘consumer’ by making an application alongwith the earnest money

depaosit on 18.11.90 and he has become an intending consumer, an applicant for service.
The hiring of services or supply of power by the Respondent could only arise after full
amount has been deposited or conmnection has bean giveni’ .

11.  On being brought to the notice of the Forum by thepresent Appédlant that if the
proposed consume is not entitled to mé&ke a grievance to the Forum, then where should
the applicant seek justice, the Forum observedthat “ there may be some difficulty inthe
way of proposad consumer. Howeve, in such cases the proposed consumer would be

well advised to gpproach the Court of Law. We arestrictly governed, by thedefinition
of consuma as the Forum is established for Redressd of Grievance of Consumers, as

defired in the Act”.

12.  In view o the aove, it is necessary to go through the definition of the
“Consumer” in thefirst ingance before the matte is examned on merit.

13.  TheForum in its order has relied on thedefinition of ‘ Consumer’ as it gppearsin
Section 2 (15) of the Electricity Act, 2003. The Forum aso relied on the Order of the
Nationd Commisson in the Revision Petition referred to @ove. The ddinition of
‘Consumer’ under Section 2(15) reads as under:

“ Consumer means any pea son who is supplied with dectridty for his own use by
a licensee or the Government or by any other person engaged in the business of
supplying dectricity to the public under this Ad or any other law for the time being in
forae and includes any pa son whose premises are for thetime being connected for the
purpose of recelving eedricity with the works of a licensee, the Government or such
otha person, as thecase may be.”
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14.  Onperusd of thedefinition, it is seen thet the definition is divided intwo pats.
Thefirst part explains broadly asto whois aconsumer and thesecond part isan inclusive
clause explaning asto who are dso coveaed in the defintion of ‘Consumer’. On careful
reading of the first part, it is clear that Consumer meansany person who is supplied with
electricity for his own use by a Licensee. It is worded in the passive vace of the
gammar. The active voiceof the same sentence would gppear as below —

‘A Licensee supplies eledricity to aperson for hisownuse. Thesentenceinthe
definition is worded in passive voice but in the present tense and not ‘pad tense. It
intends to cover any person whosoever wants and has gpplied for electr|C|ty It does not
convey the'‘past tense tomean apersonwho has aready bee :
Had it been intended that the persons who are dready supplledwnh electr|0|ty, doneare
to be coveed as ‘Consumers’ the wordng of the same sentence would have been as
unde:

“Consumer means any person who wes supplied or has been supplied with

dectricity for his own useby alicensee....."

15. The two pats of the definition clearly desaibe two different caegories of
persons. It can be inferred that the Ad does not intend to exclude those who are in a
process of being supplied eectriaty from the purview of the definition of ‘Consumer’.
These categpries of persons are covered in earlier part of the definition. Hrst oneto
cova those potertia consumers who ae in the process of being connected and the
second, to cover those dready connected.

16.  Second part of the definition “ and includes any person---— as the case may be”’
relates to those consumers, whose premises are aready connected with power, unike
thosereferred to inthe earlier part of the definition.

17.  Thelaer part of the definition intends to include any person whose premises is
dready comected which means the exiging consumer dready in recdpt of the dedric

supply. This class of “dready connected consumer” iscertainly distinguishade fromthe
otha class of mnsumeas who are in a process of being connected (and not aready
conrected). Such dass of consumers is defined in the earlier part of the definition. Had
both the pats of the definition intended to mean as “ dready connected consumer,” & is
undestood by the Forum, thentwo pats of the definition of * Consumer’ g merged into
one and become undistinguishable with no separate identity. This is cetanly not
intended.

18. It istrue that the Bectricity Act, 2003 hes provided amechanismi.e. Forum and

the Ombudsman under Section 42 of the Act to redress the gievance of the Consumer.

The term ‘Consumer’ is defined in Section 2 (15) of the Act. In addition, perusd of

Section 42 (4), would be helpful to bring out the meaning and coverage of the person
who can becdlassified as a‘Consumer’.  Section 42 (4) reads as under:

“Wheae the Sate Commission pgmits a consumer or class of consumers to

from a person othea than the distribution licensee of hisarea

of supply, such consumer shall be liable to pay an additiona surchar ge onthe char ges of
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whedling, as may be spedfied by the State Commission, to meet the fixed cost of such
distribution licenseearising out of his obligation to supply.”

19. It isclear from the @bovetha the Commission may pemit a Consumer or Class
of Consume's to receive supply of dectricity from a person, €c. ----—------ . Reading of
this Sub Saction mnveys that even without receiving actua supply, an gplicat is
classfied as a Consumer and not maely as an gpplicant. Had it been intended that the
Consumer is one who has dready recaved dectricity supply, then there will be an
apparent contradiction in the interpretation of theabove Sub Section.

20.  Smilarly, it would dso beworthwhileto read Section 2(61) of the Electricity Act,
2003, to drive home the pant:
2(61) “saviceline means any eectric supply-line through which dectricity is, or is
intended to be supplied
(@) o asingle consumer either from a distributing main or immediately from
the Distribution Licensee’ s premises; or
(b)  from a distributing main to a group of consumers on the same premises or

on antiguous premises supplied from the same point of the dstributing
main’ .

21. In the above description, the ‘service liné meansany dectric supply linethrough
whidh eectricity is or intended to be supplied to asinde consuner, etc. Here again, the

intertion is clearly to include the prospective consumer in the definition of a‘consumer’,
othawise, an apparent contradidion would again arise if we restrict the definition of

consumer to only those who are ‘dready connected’. In that case, contents of the sub
sections (a) and (b) above ought to have been differently defined by using words like
applicants or potertia consumer, écinstead of ‘nsume.’

22.  In adition to the aove, it will be usefu to lodk a the provisons under Section
42(5) inthiscontext. Section 42(5) of theAct reads as under:

“ Every distribution licensee shall, within six months from the appointed date or
date of grant of licence whichever is earlia, establish a forum for redressal of

grievances of the cnsume's in accor dance with the guiddines as may be specified by the

SateCommission”.

23. ltisclear that the Forums for redressd of grievances areestablished and function
in accordance with the gudelines specified by the Sate Commission. The Commisson
has accordndy published the M aharashtra Electricity Regulatory Commisson
(Electricity Supply Code and Other Conditions of Supply) Regulations, 2005 and
M ahaerashtra Eledricity Reguladory Commission (Standards of Performance of
Distribution Licensees, Period of gving Supply and determination of Conpensation)
Reguations 2005. A close look a the ebove sa of Regulations, would reved tha they
have stipulated guidelines to reguate various services and spedfied standard parameters
to be followed in resped of éectricity supplied to the consumers. These parameters
include period for gving dectricity supply, qudity andsystemof supply, restoration of
power supply as well as consumer charter and services. Reguations dso specify time
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limits for each stage of sevice like inspection of the gpplicant’s premises afte receipt of
application, time period for intimation of charges, restoration and quaity of supply,
metaing and other post connection and reconnection issues.

24.  The Consumer’s interface with the Licensee garts necessarily at the stage of
making application and not afte he is actualy connected. The applicants expect to
recave hog of savices like early inspedion of premises, getting estimete of expenses /
charges as early a possble much before the actual connedion of eectricity. The
Commission, therdore, have ddaled out and covered al the steps right from the
gpplication stage which ae required to be adheaed to by theLicensee to render timely
and better service. Non observance of the norms prescribed by the Regulations attract
pendty as determined in the Regulations. The Commission has, theefore defined the
term ‘gpplicant’ in the Regulations to cover the Consumer sesking service & different
stages such as making application for supply, increase or reduction in contract demand,
restaration, change of name, etc. Regulations providethat any suchapplicant / consumer,
if and when aggrieved with any of the savices to be provided by thelLicenses, can rase
grievance in accordance with the Grievance Redressal Regulations to the Forum and the
Ombudsman. It is, therdore, beyond norma comprehension to exlude the class of
consumers who are going through the process of making application and sanction of
electric supply fraom the access and remedies to ventilate and redress their grievances.
Otherwise, it will go against the very spirit of the legdation.  Inthis context, it would
be worthwhile to quote thepart of the Preamble of the Act.

h ): An Act to consolidate ----—-------—=-==-ms—mmmmm e
protecting inter est of consumers and supply of dectricity to all areas--------—-------—-----
-----0r incidentd thereto.

25.  Itisseen framthe aove thet the protection of interest of consumers and supply of
electricity to dl aress, havebeen treated as priorities under the Hectricity Act, 2003.

26. TheRespondent in the written gatement as wdl as during thehearingargued that
the Appédlant in this caseis not aconsumer as he has only applied for eectric connection
and the power is yet not been supplied. The Respondert relied on the Nationa

Commission's Order in the Revision Petition No. 73 of 1992 dedded on 17" December,
1992 in the case of Additionad Chief Engneer versus Ramdingam, reported in ‘*Nationa

Commission and Supreme Court on Consumer Cases' 1986-1995, Volume 1 Page 695. It
was argued that case under dtation depicted a pardld situation in which the applicant
was not trested & ‘Consumer’ merdly on the basis of his application for power and
earnest money deposit.

27. It isobserved that the casereferred to abovein paragraph 26 by the Respondent’s
Nodd Officer, was decided by the Nationd Conmmission, on 17" December, 1992. The
same Commission, further, on 18" August, 1994, hasdecidedthefirst apped No. 183 of
1992 between Taml Nadu Housng Boad and Others versus A.V. Ramakrishnan. The
Nationd Commisson in this cese, relied on Supreme Court Judgament in the Givil
Apped No. 6237/90 between Lucknow Devdopment Authority versus M.K.Gupta
decided by the Supreme Court on 5" November, 1993 and ruled that even theapplicant
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for srviceis a ‘potentia user and is a Consumer’. The relevant parayaphsin the order
of the National Conmission referred to above, read as under:

“T. The main argument of the learned counsd for the Appdlant is that the
Respondent had only applied for allotment of a site for bulding a house and has paid
only registration fe2 and therefore, at the most he was only entitled to consider ation of
his application and as no allotment of any site has been made whatever the cause may
be, he is not a consumer. In our opinion, this argument has no force. The words
“service of any description which is made available to paential users’” came for
condder ation before the Supreme Court in M.K. Gupta case (Supra) theCourt remar ked:

“ Therefore if such authority undertakes to construct buildng or alot houses or
buildng sites to citizens o the Sate either as amenity or as benefit then it amounts to
rendering of service and will be covered in the expression service made available to
potential users. A person who applies for allotment of a building site or for a flat
condr ucted by the development authority or ente's into an agresment with a builder or a
contractor is a patential user and nature of a transadion is covered in the expresson
‘service of any desaription.”

“ Therefore, the Respondent — Camplainant who had applied for allotment of a

buildng sitewill be coveral by the Expression “ potential user”. Therefore, it is futile to
argue that because no allament of plot had been madein favour of the Complainant he

cannot be deemed to be a consumer as defined in the Consumer Protection Act. As his
name was not included in the draw the Appellant-Board will be held to be deficientin the
rendering of servie.”

28. Mrs Shetye, the Noda Officer dso cited the order of Tamil Nadu Sate
Consumer Disputes Redressd Commisson in the Case No. A.P.468 of 199 between
Taml Nadu Electricity Board and Othersversus Nachimuthu to defend her stand that the
gpplicant does nat become a consumea. The case referred to above rdates to an

goplication which was rgected as certain conditions wee not satisfied by theapplicant.
The order concludes that the application will be accepted by the opposite paty only if

certan condtions ae satidfied. Having turned down the application, no relaionship of a
hirer or a user so sated would have been established. In the present case, however, the
gpplication from the Appellant has not been tumed down but an estimeteto pay certain

charges was comnmunicated. As such, theeis nosituation like broken down relaionship,
mentioned in the case referred. M oreover, it gopexrs tha the order of Nationa

Commission, based on Hon. Supreme Court judgement referred in preceding paragraphs,
has not been brought to the notice of Tamil Nadu Sae Consumer Disputes Redressal
Commission. Therefore, it will be not enough to rely on the said orde in thecontext of
theview taken by the Nationa Commisson and the Hon. Supreme Caurt while deciding
the definition of a‘consumer’.

29. Inthe context of the present casg it will be further usdul to refer thejudgement
of the Hon. Supreme Cout of Indiain the Civil Apped No. 6237/90 between Lucknow
Devedopment Authority versus M.K.Gupta to understand the enphads laid by the Hon.
Supreme Court on the importance of pratecting the Consumer. In thet case, the Hon.
Supreme Court found it gppropriate to ascertain the purpose o the Act, theobjective it
seeks to achieve and thepaure of socia purposeit seeksto promote. The said judgement
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has attached gret impartance to the word ‘pratection’ and has dedt the issue extensively
on protection of theinterest of consumers. It hasleft no doubt in concludingthet it isnot
only purchaser of goods or hirer of services but even those who could use goads or who
are benefidaries of services, are included in the definition of ‘consumer’. The Hon.
Supreme Court has observed “In other words, service which is not only edtended to
actual users but those who are capable of using it, are covered in the definition. The
clauseis, thus, very wide and extends to any or dl actud or potentid users.”

30. Inthelight of and relying on theabove judgemerts, theobservaions mede by the
Consumer Grievance Redressa Forum, to exclude those consumers who are not actudly
conrected with éectricity, from the definition of the ‘ Consumer’, would not hold good.
The earlier view of the Nationad Commission on which the Forum hes relied upon, is
subsequently modified in a separde orde issued by the said Commisson in the case of
Taml NaduHousing Board versus A.V. Ramakrishnan.

31. Moreover, it is important to notethat the later order of the Commission is based
on the interpretation of thedefinition “ Consumer” by the Hon. Supreme Court in the case
of Lucknow Development Authority versus M.K.Gupta. The objedive of and thespirit
behind the Consumer Protection Act, 1986 and the Eledricity Act, 2003, so far as they
relate to consumer protection camnot be construed to beat variance. Therefore | haveno
hesitation to condudethat inthe present case, the Appdlant fals within the arbit and
definition of the ‘Consumer’ under the provisions of the Electricity Act, 2003. It is
pertinent to note that provisions under the Consumer Protection Act, 1986 prevail over
the corresponding provision of the Electriaty Ad, 2003 in case of any incongstency,
ambiguity o any lack of clarity if noticed, as darified in Section 173 of the Electriaty
Act, 2003

32.  Having concluded that the present Appdlant isa‘consumer’” within the meaning
of the Electricity Act, 2003, it would be necessary to proceed to decidethe caseof merit.

33.  Thematterwas head on 26" September, 2005. M rs. Shety e, the Nodd Offica of
the Respondent made written submission together with details of average cost charged by
Reliance Energy Limited to esch applicant in respect of Annabhau Sthe Nagar,
M aharashtra Nagar and Chimatpada aress. The copy of the letter 26" October, 2004
written by the Respondent to Seaetary, M aharashtra Electricity Regulatory Commission
is aso submitted. She stated that the Appdlant is not entitled to agtae on the issueof
estimete and reiteraed her stand that thepresent gpped filed by the non-consumer, is not
maintainable.  While argung on the etimated charges levied to the consumer, Mrs.
Shetye reied upan the letter submitted to the M eharashtra Electricity Regulatory
Commission on 26" October, 2004. She stated that the Respondent has started levying
average service instdlation charge to the consumers which is based on the actud cost of
laying the network, from October, 2004 and no discrimination is mede between first
gpplicant and the later gpplicant. As such, thereisno ‘ TappingCategary’ nor there isany
sepaate charge for Tapping Category. The Applicant, seeking connection hasto pay the
average charge on equal bass.
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34. TheAppdlant stated during the hearingthat heis aggrieved with the decision of
the Forum in not recognisng him as a ‘consumer’ and pleaded that his case should be
conddered for gving dectric connection on par with the other consumers who are
conrected in the recent past. Hecited and submitted copies of estimates in 5 other cases
wheaen the Respondent hes gven the edimate of Rs. 156 each. This includes connection
fees and seaurity depasit and no service line charges. Thecases rferred by himrdateto
the period from March, 2005 to August, 2005 (i.e. after October, 2004). Copies of the
electricity service estimate submitted by him were taken on record. The Nodd Officer
desired to veify genuineness of these estimetes. Subsequent to this, theorignas of these
estimates duly issued by the Respondent were shown to her for verification. While on
these issues the Nodal Officer was asked to stae whether sheagreeswith the estimaes
referred to above, & gpproved and issued by theRespondent, shewasnot ableto clarify
but assured that she would do it within two days

35. TheAppdlant made further submission on 29.09.2005 to say that M 5. Reliance
Energy Limted cannot levy and collect sevice line charges from the public unless and
until the charges are approved by the M eharashtra Electricity Regulatory Commission as

per the Regulations. The Appdlant futher gated that the judgement cited by the
Respondent in Ramdlingam case is not gpplicable here as the applicant in that case was

not prepared to pay the full amount caculated unde the gprovel schedule. The
situagtion here is different since he is prepared to pay any amount no sooner the
distribution licensee proves it legd and calculaed under its agpproved schedue.

36. Mrs Shetye, on bendf of the Respondent madesubmissions toexplainthat there
aretwo categories of applicants.

Catepory 1is a negwork category of slums gpplicants (residentia) wherein the
cost of laying the service line is incurred by M/s. Reliance Energy Limited well in

advance and hence the average cost is recovered per gpplicant fdling in this category of
network. This category of gpplicants donot pay the adud cos of service lines and each

applicant does not haveto pay digoroportionately .

Category 2 is of the nonsluns applicants wherein the actual cost of servieelineis
recovered and pad to M/s. Reliance Energy Limited by the gpplicant. Question of
chargng the average cost per gpplicant in this category, does not arise. Typicdly, this
category includes connedions gven for building, recognised / autharised dhawls and
commercia / indugria (non-slum units) in theslum area.  Since actud cost is recovered
from the applicants of this caegory, question of recovering cost on average bass like
caegory 1, does not arise. It is further stated that the 5 gplications of whom the
estimates were submitted by theAppédlant faling under this caegory 2 and thereforethe
average cod is not recoverable from them Cost of service line having being aready
recovered, estimates gvento themincludeonly aonnection charges and security deposit.

37. Having heard both the parties, it is necessary tolook & the provisionsgoverning
the charges for connection recoverable from the applicants. Thechargesare governed by
Reguation 18 of M aharashtra Hectricity Reguaory Commission (Hectricity Supply
Code and Other Conditions) Regulation, 2005 and Sedtion 45(5) of the Electricity Act,
2003. Theprovisions in the Act and theRegulations read as under:
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45(5): “ The charges fixed by the distribution licensee shall be in accordance with
the provisions of this Act and the Regulaions made in this behalf by the concerned Sate
Commission’ .

Reguation 18.1: Every Distribution Licensee shall within one nonth from the
date of notification of these Reguations or within one month from the grant of license,
whichever is later, file with the Commission for approval, a schedue of charges for
matters contained in these Regulations and for such ather matters required by the
Distribution Licensee to fufil its obligation to supply dectricity to consumers under the
Act and these Regulations:

Provided that the Distribution Licensee shall file the schedule of charges along
with every application for determination of tariff unda Section 64 of the Act together
with such particulars as the Commission may require.

38.  Theprovisions above show that the licensee can recove the charges asapproved
by the Commission unde Regulaion 18. It is dso provided that the distribution licensee
may, with the gpprova o the Commission recover such expenses on the basis of an
average or normative rate to provide an dectric line or dectric plant for providingthe
supply, & per Section 43(2) of the Eledricity Act, 2003.

39. Thisissue was apparently taken up by Mumba Eledric Consumer Federation
(Proposed) with the Commission in April, 2005. The Secretary, M ahaashtraElectriaty
Reguiatory Commission, in reply to theabove, by his letter dated 28" April, 2005, has
confirmed that the Commission isin the process of findlising the schedule of charges of
the various licensees as provided under Regulation 18 of the M aharashtra Electridty
Reguatory Commission (Electricity Supply Code and Other Conditions) Regulations,
2005. The letter further say s that the exiging charges of the distribution licensee continue
to bein force until then. Modd draft conditions of supply prescribed under the Annexure

VI and the ‘schedule of service and miscellaneous charges’ in Part 111 of the Indian
Eledricity Rules, 1956 provide for recovery of cost of servicelines from the gpplicant.

Smilar provision exists under the Clause No. 6 o ‘Conditions of Supply and
M iscdlaneous Charges’ framed by the Respondent licensee. This reguires thelicenseeto
submit to the gpplicant a quotation of theestimate of cog to beborne by him.

40. It isevident from the above that the Regpondert licensee can recover chargesfor
new connedion at the edsting rates. The question, therefore, arises as to what are the
existing charges levied by the Respondent?

41. During the hearing, Mrs. Shetye was asked whether there is any circular to
indicate charges for various services rendered by them at present. She reconfirmed that
there is no such circular and further stated that the charges are recovered on the basis of
the average cost incurred by M /s. Reliance Energy Limited in laying down thenetwork of
cables, etc. The detals of the average cost per consumer in resped of Anmabhau Sathe
Nagar, M aharashtra Nagar and Chimatpada areas where the A ppédlants are situated were
furnished. This indicates that cost per applicant including the security deposit varies
between Rs 1570 to 1595 per comnection. Broad bresk up of thecost of network and the
number of goplicants in the network is aso furnished while working out the average cost.
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Mrs Shetye clarified through her submission that al 3 applicants whose cases are beng
conddered during the apped beong to category 1 (slums gpplicants) where M /s.
Reliance Energy Limited hes incurred cost of service line well in advance and therefore
the average cost is being recovaed from each gpplicant. She refuted the say of the
Appdlant that the eectricity conmnections were gven to 5 ather similar gpplicants by
chargng only Rs. 156~. She submitted that al the 5 applicants referred to by the
Appélant belong to category 2 (hon-slums gpplicants) where the actud cost o service
line is dready recovered by M/s Rdiance Energy Limited and therefore only security
depaosit and connedion chargesi.e tota Rs. 156/- each are charged / recovered.

42.  Having considered the argument and submissions from both the sides, certain
factsemergeclearly for dedsion.

43.  Theeis no approved “schedule of charges” issued and adopted by thelicensee at
present. The mdter of schedue of dharges is still under the consideration of the
Commission. Thereis aso no ‘schedule of charges' as uch now existing. Theefore, the
existing charges woud only mean the cos incurred or recovered from the applicants by

M /s Reiance Energy Limited inlaying down the network or cables as the case may be,
in both the categories. The Respondent has furnished broad details of the cost inaurred

and the avaage cost per consumer whidh is bang recovered in the present case. The
Respondent also explained why it has charged Rs. 156/- to Some consumersin category 2
cited by the Appdlant. There gopears, therefare, no case of discrimination against the

present Appélant. The Respondent intends to recover the average cost incurred by it in
laying downthe ngwork.

44.  TheAppédlant, onthe othe hand, vehemently opposedto the charges being levied
by the Respondent, on the ground that the schedule of charges is not so far approved by

the Commission. Having examined this issue a lengh, it can be concluded that in
absance of any approved “ schedue of charges” under Regulation 18 of the Maharashtra

Eledricity Regulatory Commission (Eledricity Supply Code and Othe Condtions of
Supply) Regulation, 2005, the Respondent can levy the average cod as is reasonably
incurred by it in providingservices

45.  The Appédlant, during the hearing raised objection tha the charges being levied
by the Respondent are on higher side. Having fumished the detals of the average cost, it
will neither be permissible nor necessary to go into the details of cost in orde to dedde
its reasonadeness or otherwise. In this context, it may be worthwhileto refe theOrder
of the Nationa Commission in the Revision Pdition 602 of 1995 beween the Gujaat
Housing Board versus Thakkar Somanldl. Reevant paragraph of the Order is quated
below:

“The pricing is nat a matter which can be the subject matter of disputebefare the
consumer Forum, except wher e the price have been fixed by law. The price charged by
the Petition herein is a consideration for the saleor transfer of the flat. The questionas
to what was the edimated cost and the actual cost of the flat is a matter of pricing not
amiableto the jurisdiction under the Consumer Protection Act”
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46.  The Nationd Conmission, in ye another order, in the Revision Petition 573 of
1994 has hdd as under:

“This Commission has taken theconsistent view that r easonableness or otherwise
of the cost or price charged for rendering a service is not a matter falling within the
purview of adjudication under the Consumer Protection Act and all that the Forums are
concerned with is whethe there has been any deficiency in the matter of rendering
service that has been contracted for” .

47.  In the light of the above, it can be conduded that in absence of any statutory
fixation of aost or price for service, the Respondent licensee could recover thecost of the
network for provision of dectridty servicee The Appdlant could nat substantiate the
argument that there has been a discriminaion with the other similar consumers after the
Respondent adopted, levy of charges on the basisof average actud cost for network.

48. Havingddiberated on the issues raised in the gpped, | aminclined to agree with
theview taken by the Appédlant that they should betrested as‘ consumers'. At the sane
time it woud not be a subject mater for the Ombudsmean to gointo the detailsof costing

and pricing of varous seavices rendered by the licensee in absence of any statutory
fixation of charges for savices. Thisis more so since the licensee is only trying to

recover the cost of network in an atempt to provide timely service soucght by the
consumers as mandated under theElectriaty Act, 2003.

49.  In order to determinethe preliminary issue of whether the Appellant iscoveredin
the definition of “consumer” and wheher a gievace of an applicant fals in the

juridiction of the Consumer Grievance Redressd Farum and Ombudsman, additiona
documents, judgements and informetion had to be obtained. This has resultedin delay in
disposa of the Representaion.

ORDER

1 The Appélant is a consumer within the meaning of the Eledricity Act, 2003.
Order of theConsumer GrievanceRedressal Forum to this extent is set aside.

2. Chages for providng eledricity servicesis not a subjed matte to bedeliberaed

befare the Forum and / or the Ombudsmen until the chages have been statutorily
fixed under appropriate Act or Regulation.

S/
(W.G. GORDE)
Ombudsman
S/
(SN.YADWAD)
Scretary
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