BEFORE THE OMBUDSMAN

(Appointed by the Maharashtra Electricity Regulatory Commission under Section
42(6) of the Electricity Act, 2003)

— 606, ‘'KESHAVA, Bandra Kurla Complex, Bandra (Eag), Mumbai 400 051
VIERC Tel. /Telefax 022-2659 2965

OMBUDSMAN

REPRESENTATION NO.19 OF 2005
In the matter of Amendment Bill

Shri Yaish& Ja Sharma

Gr. Floor, Chanda Wadi,

138, C.P. Tank Road,

Mumba —400004.............coeevvennne Appdlant

Veasus

B.ES& T Undert&king
BEST Bhavan, BEST Marg,
Mumba —400001...................... Respondent

Present:
1. ShriW. G. Gorde, Ombudsnan

On behdf of the Appdlant:
1. ShriJda Shama
2. Shri Sanjay Nilwarma

On behdf of the Respondent:
1. SriP.R.B.Nair, Divnl. Engr(Energy Audit)
2. Shri A.R. Samukadam, Asdt. Eng.
3. SwiS M. Skpd, Supdt (Energy Audit)

Dated. August 24, 2005.

1) Shri Yatish and Sri Ja Sharmais a consumer of B.E.S & T Underteking and is
situaed a Chandavadi, 138, C.P. Tank Road, Mumba — 4. Shri Sharmais engaged in
production of icecream in his unlt Shri Sharma has approached this office and
submitted his representation on 27 Jure, 2005 against the order passed the Consumer
Grievance Redressal Forum on 29" April, 2006 on the grievance regarding excessive
average billing.  Sri Shama (hereinafter caled as Appdlant) had initidly goproached
the B.E.S & T Undertaking officias for corredion of ther hill. Having faled to get
proper redress, the Appélant filed the gievancewith the Consumer Grievance Redressal
Forum and now this representation against the arder passed by the Forum. Brief details
of the case ae as under:
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2) The Appdlant states that the meer No. P991370 was instalel a thear premises
on 19" January, 2000 under GP2tariff. The Respondent, B.ES & T Underteking did not
read the meter until 27" M &/, 2000 after its instdlation. In absence of any meter reading
the Respondent raised the eectridty bill on the“ assumed basis” for 5months. Thehill,
thusraised, was duy padby the Appélant from timeto time.

3) On 27" M &/, 2000, the Respondent vidted the premises of the Appelant and
noticed tha display of the mete was defective and as such, replaced the meter with a
new one. There was no comnunication theresfter from the Respondent, until 23"
August, 2004 when the amended bill of Rs. 78186.46 was sent to the Appédlant towads
the arears without showing any bifurcation of units per month. The Appéllant protesed
about the bill and wrote to the Respondent for rectificaion. The Appédlant further says
that he has paid Rs. 90,000/- on 17" August, 2004 towards thepart arears raised by the
Respondent pending rectification, who advised the Appdlant to gpproach the ‘In —house
Review Committee by paying 50% of the arrears The Appellant did not do so and
instead approached the Forum.

4) The Forum heard the matter in April, 2005 and issued the order on 29thApriI,
2005 directing the Respondent, B.E.S. & T Undertakingto revise theamendment bill by

taking average prior to disputed period and restrict the amendment of bill to 3 months.
Being aggyieved with the sad order of the Forum, the Appdlant filed the present
representation.

5) The Appélant says that he has been paying the dectricity billsregularly includng
for the period from January, 2000 to M ay, 2000 &s raised by theRespondent. The meter
instaled in his pramises was neve read for 5 months after its instalation and bills issued
on “assumed basis’ which were paid. The amended bill was sent to him after 4 yearsin

23¢ August, 2004 without any consideration of consumption. Hispremises wereunder
repdr duringthat period and no work wasdone. As such, the amended bill issued without

any considaation and that too after the period of 4 yeasis unilatera and illegd. He hes
dso cited the judgement in Civil Writ Jurisdidion Cese No. 6499 of 1992 (Dumraon
Textiles Limted Versus Bihar Sate Electricity Board) in this regard The Appdlant

reiterated that the amendment of bill for the period 19" January,, 2000 to 27" M ay, 2000
after 4 yeas and back billing by adopting the method of average consumption is not

vaid

6) TheAppédIlant states that his premises were unde heavy renovaion ad therewas
no business duringthat peiod. He has furnished copies of theletters fromthe architect,
thelandlord and few materid suppliers insuppart of hisclam. The Appéllant has staed
that the defective meter was not tested by the Respondent and therefore amendment bill
prepared after 4 years without testing the meter is bad in law. Since he hasbeen paying
the current bills regularly, the Appdlant has requested that the Respondent should not be
alowed to disconrect the dectriaty supply under the provisions of Section 56(2) of the
Eledricity Act, 2003. Prayer is dso made to set aside the order of the Forum, which
alowed billing on past average bass for 3 months.

7)  TheRespondent stbmittedits written statement on 11™ July, 2005. It is conceded
that the meter No. 991370 was not read sinceitsinstalaion on 19" January, 2000 upto
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27" M &/, 2000. It was anew account and no past average consumption was availableto
their EDP department for billing the consumer on pas average basis. The connected
load was 1 KW and the consumea was hilled on the bags of this connected load during
the“stopped mete” period. TheRespondent agees tha theamended bill wa5|ssued|n
the year 2004 based on the average consumption recorded from 27" M a/, 2000to 1%
June 2001 i.e. pos meter replacement period. This amended bill was furthe amended
In consonance with the arder of the Forum and is restricted to cover the arrears for 3
months on the basis of pas average between 16 December, 1998 and 19" January, 2000.
Claim amount is thus, reduced fromRs. 78187.17to Rs. 29913.34.

8) The Respondent ayees thet the meter was ‘ display defective as observed on 7"
May, 2000. The meter was ranoved and replaced by a new one on the same day .
However, the old defective meter was never suljected to test. In fact, the Respondent
has taken the stand that each and every defective mete need not be tested in the
laboratory. The Respondent stated thet eectronic meter P991370 was instdled on
recapt of the request fram the consume that the consumption is likely to be around
3000 units per month. The Respondent disputes that the Appélant’s premises were

under heavy renovation from December, 1999 and the proof submitted by theconsumer
claming heary renovation are not sufficient. Inthe written staement, the Respondent

has prayed that it should be alowed to disconnect thedectricity supply to Appdlat’s
premises under theprovisions of Section 56(2) for non-payment of bills.

9) The matter was heard on 19 August, 2005. The Appéllant explained his caseto
say tha he has been paying the bills for energy consumption promptly as and when

recdaved from the licensee. Likewise, hereceived the bills for the period from January,
2000 to May 2000 and they were accordindy paid Smilarly, the bills receved
theresfter were aso pad from time to time without any defaut. He sad thet his

premises were closed for renovation during January and M ay, 2000 and no work was
carried out. Therefore, thae was no energy consumption except the usud lighting load.

He further gated that therewas no communication about any arrears for this period until
August 2004 i.e. for over 4 years.The Appédlant relied on the M aharashtra Hectricity
Reguaory Commission’s order dated February 23, 2005 in Case No. 19 of 2004 about

the amendments / supplementary bills and pleaded that no supplementary bill inthis
case can beissued after 4 years especidly when there was no meter testing carried out

and no resuts intimeted.

10) The Respondent during the hearing agreed that the meer was not read between
January and May 2000 and bills were sent on assumed basis which the party has pad
from tlme to time. The meter was tested beforeinstalaion with an initial reading of 50.

On 27" May, 2000 it was obseved that the meter was digplay deective and was
therefore replaced. 1t was concaded tha upon removd, this meter was not tested as
there was no request from the consume. It was aso agreed that in absence of meter
testing, it cannot becertainy saidwhethe it wasa case of stopped meter or slow mete.

11) The Respondent was asked to conment on the Appélant’s stand on issue of
supplementary bills in the contex of M aharashtra Electricity Regulatory Commission's
orda. Onthe gpplicability of Section 56 (2) of the Electricity Act 2003, he agued thet
the sum on account of consumption of energy would become due on issue of the bill and
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not on consumption of the energy. Hecould not, however, substantiate his statement
further. Theother facts inthis case were dear and undisputed.

12) On going through the written and oral submissions, following issues become
crudad to decide thematter: -

a) whebher it is correa on the pat of the Respondent to work out the hills for the
disputed peaiod onthe bass of average consumption in the present case

b) wheher the Repondent was right in raisng the amendad bill of Rs. 78187.17
after aperiod of 4 years.

13) It is seen from the records and the submissions during the hearing that the
electronic meter |rstalled on 19" January, 2000 was not read by the Respondent’s
represertatives until 27" M ay, 2000i.e. for over 5months It isexpected that the meter
is read evey month or the aternate month dependng on the billing cycle. The
Respondent did nat bothe to read the meter for alongtime cortrary tothe conditions of
aupply. Theefore the Repondent never cameto know until 27" M ay, 2000 whethe the
mete was properly working or otherwise

14) On 27" M &/, 2000, the Respondent removed themeter with aremark of defective
display but did nat send the mete for testing. The Respondent, strangdy, hastaken a
stand before the Forum that it is not necessary to test every defedive meer in the

laboratory. They would have tested it, had the consumer so damanded. It has, instead,
preferred to raise bills on assumed basis for 5 months which the consumer has paid.

Theeafter the Respondent did not take any stepsto test the meer in order to arive a its
correctness or othawise. It has aso not botheredto work out the find bill in accordance
with the conditions of supply then prevaling, far 4 years on the ground that it did nat
havethe record of past consumption.

15) It is dso adbserved that the Respondent, in the year 2004, first raised the hill
towards arrears based on the average recorded in the next 12 months or so after M ay
2000 in the post replacement peiod, a the rae of 3621 units per month. It is not

explained whether it is pamissible to raise suchbills without any testing of meter. The
Respondent subsecyently upon the Forum's order, revised the bills based on the past

average between 16" December, 1998 and 19™ January, 2000. This indicates that
consumption of the past period were avdlable with the Respondent. Thisis contrary to
the stand taken by the Respondent in its written submission that no pas average
consumption was avalableto raisethe bills on thet basis

16) TheRespondent has pray el that snce theconsumer hasnot paid revised amended

bill showing arrears of Rs. 29913.34 far the disputed period, it should be dlowed to
disoonnect the eectricity supply under the Eledricity Act, 2003 for non pay ment of hills.
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17) In order to examne the issue further, it would be worthwhile to read the
provisions on Section 56 of the Electricity Act 2003.
Section 56: “ (1) Whereary ----—------- —no longer”:
PROVIDED that the supply of dectricity shall not be cut off if sudh person
deposits, under pratest, -
(a) an amount equal to the sumclaimed fromhim, or
(b) the dectricity charges due from him for each month calaulated on the basis
of average charge for dectricity paid by him during the preceding six
morths,
whichever is less, pending disposal of any dispute between himand thelicensee”

“(2) Notwi thgdanding anything contained in any othe law for thetimebeingin
foree, no sum due from any consumer, unde thisstion dhall be recoverabl e after
the period of two years from the date when such sum became fird due unless such
sum has been shown continuoudy as recoverable as arrear of charges for d ectricity
suppied and thelicenseeshal | not cut off thesupply of the d ectri city.”

18) Inthe present case, it is clear thet the Respondent did not test the meter ter
removing it on 27" May, 2000. In absence of such test, it cannot be concluded whether

or not the said meter ceased to becorrect. Evenif the dsplay was defective, the meter
shoud havebeen tested to ascertan the tatd consumption during the disputed period, as
it was not a case of “stgpped or damaged meter”. T he Respondent, therefore, is not

authorised to raise bills on average bass without testing the meter. The adion of the
Respondent in raising the bill basad on thepost replacement period cannot be justified as

rightly observed by the Forum. Had the meter been tested and found slow, the
amendment / supplementary bills could have been raisad for a period of 3 months based
on result of such test subject to other provisionsof the Act and Regulaions.

19) Further, it is seen that the Respondent raised the bills for the disputed periodin
theyear 2000, on the basis of assumed readings, which the consumer hes dready pad
Raisng and recovey of any dues from the consumer after the period of two years from
the date when such sum becamre first due is non-permissible under the provisions

contained inthe Setion 56(2) of the Act. It should be clearly undestood that arrears for
consumption become due immediately on enagy usage and is billed on the dates

prescribed accordng to the billing cycle. The respondent has, in fact, billed the
conumer from Janto May 2000, may be on assumed consumption basis, whenit was
dueat that time. It is not open to the respondent to raisethe bill towards the arears after
4 years and still argue tha such bills become first due in august. 2004 (whenraised). In
this case, neither the arrears (if otherwise permissble) were raised when it became due
nor they were shown as arrears a any time urtil August, 2004. Raising the amended
billsafter 4years, under such circumstanaes is clearly nat permissible.

20) It isseen that while making an order dlowingthe bill towards arrears to be raised,
the Forum has not considered the provisons under Sedtion 56(2) of the Electricity Act,
2003 in the aove context. In normd situation, when themeter is tested and found slow,
amendment bill coud beissued wel in time and recovaed. Here is the case wherethe
defective meter is not tested and dso nat declared as stopped or damaged. Further, no
supplementary bills are raised for 4 years until June, 2004. Therefore the order of the

Page5 of 6



Forum is not in consonance with the provisions of the Act. The Respondent hascited
the Civil Writ Case No. 6499 of 1992 beéween Dumraon Textiles V/s. B.SEB referred
in ealier paagraphs. Thereferred caserdates to a situation where themeter was bumt
and the bill on average basis was issued Facts of the present case ae not identical to

that case and nothing parale can be drawn for gpplication to the matter under
condderation.

21) The Forum has observed that the consumer has not gven sufficient proofs to
show that his premises were under repairs and hence consumed less dectricity.
Doauments of record show that the consumer hes furnished leters from the architect,
landord and the meteria suppliers to show that his premises were, in fact, under
renovation during the disputed period. Thiswas not countered by the Respondent by
any evidence except mentioning that there ae no sufficient prodfs to show the
renovation. Although, this cannot be taken as the sole basis to substartiate the stand of
the Appédlant that less power was consumed but it would not be fair either to brush asde
the submissons made by the consumer inthis behalf.

ORDER

1. In view of the submissionsand the ora evidenceled by both thepartiesas above, |
have no hestation to conclude that that the Respondent was not justifiedin raising
the supplementary bill on averagebasis without conducting any test onthe meter.

2. Further the supplementary / amended bills raised after the period of 4years from
the date when it becamefirst due, is not recoveaable asper theprovision of Section
56(2) of theAct.

3. Theorder of the Foruminadlowingthe Respondent to raise theamendment bill for
3 months by taking past average consumption is nat in consonance with the
provisions of the Section 56 (2) of Electricity Act 2003 and the regulaions mede
thereunder and is thereforeset aside.

4. The Appélant has pad the curent hils regularly including the hills for the
disputed peaiod raised by the Respondent from timeto time and therefare prayer of
the Respondent to dlow disconnection for non-payment of arrears has no merit
andis therdore rgected.

5. This order should be carried out immediaely and the compliance reported within a
period of one month fromthe dateof its issue.

s/
(W. G. GORDE)
Ombudsman
S
(S N. YADWAD)
Scretay
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