BEFORE THE OMBUDSMAN

(Appointed by the Maharashtra Electricity Regulatory Commission under Section
42(6) of the Hlectricity Act, 2003)

606, ' KESHAVA’, Bandra Kurla Complex, Bandra (East), Mumbai 400 051

MERC Tel./ Telefax: 022-2659 2965
OMBUDSVIAN

REPRESENTATION NO. 12 OF 2005

In the matter of chargesfor exaess connected|oad
andPenalty for use of inadequate capacitors

Noda Officer and Executive Engneer,

M aharashtra SateElectriaty Boad

Kayan Grcle— 2, Tejshreebuilding,

3% floor, Kayan (W), Dist. Thane..... Appdlant

V/s.

M/s. Delux Spring Pvt. Ltd,
S No. 219, Atgeon, Td. Shehapur, Dist. Thane.... Respondent

Present:
Mr.W. G. Gorde, Ombudsman
Mr.S N. Yadwad, Secretay

On behdf of the Appdlant:
DMr.P. H. Sxchdeva
2)Mr. L. K. Scchdeva
3)Ms. Rita Phulzde.
4)Mr.H. K. Ranadve.
5)MrVikas Karangde.

On behdf of the Respondent:
6)Mr.S P. Pakar.
7)MrL. N.Sheh.

Dated : 13" June 2006
Noda Officer and BExecutive Engneer, M SEB, Kayan-2 on behaf of the Licensee,
M SEB has filed the representation against the consumer, M /s Deux Soring Pvt. Ltd,
Atgeon, Shehapur, Dist. Thane (herein dter cdled as Respondent) agginst the order of

Consumer Grievance Redressd Forum, Kalyan issued on 18™ M ach 2006. The Forum
direded the Licensee (heranafter caled the Appellant) to refund the anount if any paid

by the consumer against the charges for use of excess load than the sanctioned load and
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pendty for low power factor. The Forum aso directed the Licensee to withdraw the
delayed payment charges / interest levied on the said amount.

2. The Appdlant was directed by the Forum to conply with the arder within the
period of 60 days from thedate of the said order. The Appéllant beingagyieved withthe
ordea of the Forumfiled this representation which is regstered a Serid No. 12 of 2005.
The Appélant has requesed to st asidethe order of the Forum on the ground that the
matter in question falls under thepurview of Section 126 of the Hectricity Act, 2003 ad
that the Forum is barred from exercise of jurisdiction. The Appdlant hes statedits caseas
unde:

3. TheAppédlant states that the Respondent has used connected load in excess of the
sandioned load in its factory unit and this constitutes unauthorised use of dectricity. The
Appédlant gates that the case fals within the purview of Section 126 of the Electriaty
Act, 2003 and that the Forum should nat have dedlt with the metter since it isnot within
its jurisdiction. It further states that the Forum shoud have gven opportunity to the
Nodd Officer to furnish parawise comments and should not have proceeded ex-parte

against the Licensee. Representative of the Appdlant was informed while filing the
gpped that primafacia the case is not maintainable as the provisions in the Electriaty

Act and Reagulations provide for filing an apped / representation only by the consumer
and not by the licensee. Despite this, represtative of the Appdlant insiged that it
shoud be dlowed to put forth its argument on the issue of maintainability of apped
before any order ispassed.

4. The Appdlant and the Respondent were issued notices to filetheir reply. Inthe
meantime, the Respondent vide its letter dated 31% May, 2005 approached to the
Secretary, M.E.RC. seeking Cammission’s intervention directing the Ombudsman’s

office not to procead withthe mater on the ground that the Act does not provide for ay.
apped by the licensee. The Respondent made a Smilar request by its letter dated 1™

Jung 2005 to this office. The Cammisson endorsed acopy of the Respondent’s leter
dated 31% M & to this officefor appropriate action.

5 The Respondent filed its say on 24" M &/, 2006 gvingparawise replies to the
points raised in the Representation of the Appédlant. Appdlant adso filed a written

statement on 239 M &/, 2005. Boththe doaumentsare taken on record.

6. M atter was heard on 9™ June, 2005. It was made dear tothe Appdlant duringthe
hearing that prima facia there is no provision in the Electriaty Ad, 2003 and the
M aharashtra Electricity Regulatory Conmission (Consumers Grievance Redressal Forum
and Ombudsman ) Regulaions, 2003 to enable the licensee to file an apped with the
Ombudsman. However, since, the Appédlat expressly desired to be heard on thisissue
the Appédlant was advised to limit its aguments only on the issue of maintanability of
the gpped in the first ingance. Hearing on meit of the case if maintainable could be
taken up later. The Appdlant mentionedthat hewas nat ready to argue on maintainabllltm
during the hearing, and sought further time to do so. The case was adjoumed to 10
June 2005.
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7. The matter was agpin heard on 10" June, 2006. The Representative of the
Appdlant dted provisionsunder Regulations 8.5and 15(1) of the M aharashtraElectridty
Reguatory Commission (Consumer Grievanee Redressd Forum & Ombudsman)
Reguations 2003 and argued tha it provides for an apped to be filed by ether of the
party. He contended thet the arder of the Forum shal be binding on the consumer and the
Distribution Licensee unless a representation is made against the same before the
Ombudsman. Hefurther stated that Regulation 8.5 intends to dlow both the consumer
and the licensee to file the Represantation and further that the Regulaions do not
spedficaly bar theDistribution Licenseeto file the representation. He dd not contest the
point that the Appelant isnot a‘consumer’ within the meaningof the definition provided
intheAct.

8. The Appdlant further stated that under the Regulation 15.1, the Ombudsman has
to receive the representations aganst theorder of the Forum and consider it for settlement
or for passing an avard. Accordingto the Appdlant, this regulaion aso permits boththe
paties to file the representation. The Appelant added that the right to file the
representation by the licensee as providedin theRegulation 8.5and 15.1 is not taken avay

by any other Reguation or law. As such, it should be concluded tha Licensee is dso
dlowed to file therepresentation. The Appédlant further stated that Shedule B annexed

to the regulation is meant to facilitate and simplify the procedure for the guidance of the
consumer to file the representation. Sepaate schedule is not necessary for the licensee as
it can prepae its representation without any difficulty and no specia help isrequired by
the licenseefor thepurpose.

9. The Appélant was then asked to comment on Regulations 16.1, 16.2 and 16.4,
which clearly mention that it is the consumer who, when aggrieved by non redressal of
his grievance by the order of the Forum, can make a representdion and that no

representation to the Ombudsman shall lie unless the consumer is aggrieved by non
redressd of his grievance by the Forum. On this, Appédlant reterated his stand that

despite such mention in the Reguations16.1, 16.2 and 16.4 and esewhere in the Act and
Reguations theright of thelicenseeto file the representaion isnot extinguished.

10. TheAppdlant was then taken to provisions under the Eledricity Act, 2003 and
asked to comment on the provisions relaing tothe Forum for redressd of grievances and

the provisions for appeal. The Appdlant agreed duringthe hearingtha the M aharashtra
Electricity Regulatory Commission (Consumeg Grievance Redressd Foum &
Ombudsman) Regulations 2003 are subordinete to the Electricity Act, 2003 but
reitaated thet the Regulations 8.5 and 15 (1) alow thelicenseeto filean gppea withthe
Ombudsmean unless thesame is set asde by acompéeent Caurt.

11. TheRespondent was gven the opportunity to explan his viewpoint. Hestaed
that he has aready explained this stand in his written statement as well as in his |dter
dated 1% June, 2005 to the Ombudsman’ s office and he has nothing to add more.

12.  Inview of the above, it isnecessay to examine the viewpoint o the Appédlant, in
the light of the provisions of the Electricity Ad, 2003 and the M aharashtra Electriaty
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Reguatory Commission (Consumer Grievance Redressal Forum & Ombudsman)
Reguations 2003. The relevant provisions are reproduced below:

Sedion 42 (5) Every Distribution Licensee shall, within six months from the gppointed
date or date of grant of licence, whichever is earlier, establish a Forum
for redressal of grievance o the consumers in accordance with the
guidelines as may be specified by the State Commission.

(6) Any consumer, who is aggrieved by nonredressal of hisgrievances in sub
Section (5), may make a representation for the redressal of his grievance
to an autharity to be known as Ombudsman to be appointed or designated
by the Sate Commission.

(7) The Ombudsman shall sdtle the grievance o the consumea within such
timeand in such manner as may be spedfied by the State Commission.

Regulation 8.5: The order of the Forum shall be binding on the Consumer and the

Distribution Licensee unless a representation is made againg the same
befor e the Ombudsman.

Regulation 15(1): TheOmbudsman shall havethe following powersand duties:
(1)to receive the representations against the order of the Forum and

condder such representations and facilitate their satisfadion or
settlement by agreement, through conciliation and medation between

the Distribution Licensee and Consumer or by passng an award in
accor dancewith these Regulations

Regulation 16.1: TheOmbudsman shall setfle the Grievance of the Consumea within such
timeand in such manner as specified in the following Regulations.

Regulation 16.2: Any Consumer, who is aggrieved by the non-redressal of his Grievance
by the Forum, may make arepresentation for redressal of his Grievanae

to the Ombudsman exercigng jurisdiction over the Distribution Licensee
within sixty (60) days fromthe dateof the order of the Forum.

Regulation 16.4(2): No representation to the Ombudsman shall lie
(2) unless the Consume is aggrieved on account of his Grievances
being not redr essed by the Forumwithin the period set out in these
Reguations

13. It is seen from the Regulation 8.5 that it mekes the order of the Forum, bindingon
boththe paties unless argoresentation ismade against that orde beforethe Ombudsman.
If reed in isolation, it is likely to gve an impression thet the Distribution Licensee can
adso make a representation against the order of the Forum, as it does not specificly
mertion as to who can meke a representation.  Smilar impression is likely, if the
Reguation 15(1) isread inisolation or in conjundion with the Regulation 8.5.
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14.  In order therefore to undergand the intent of the provisions in the Regulation and
the Act, it is negessary to read the provisions under Section 42 (6) and (7) and the
Reguations 16.1, 16.2 and 16.4(2) in paticular. These provisons ded with theissueas
to who can make arepresentation against the order of the Forum. It is aso clear fromthe
provisions under Section 42 (6) quoted above that the Authority called Ombudsman is
cregted to deal with issues of non redressa of grievance of consumers by the Forum.
Theefore, it will not be far and correct to read the Regulaions 85 andor 15.1 in
isoldgion to draw an adverse conclusion that the Distribution Licensee can make a
representation to the Ombudsman, ignoring the clarity of intent displayed through the
other provisions referred to aove.

15. TheAppdlant has not digputed the fact that theprovisions under the Act dway's
have an overiding effect over those in the Reguations. Perusd of the provisons under
Section 42 (6) and (7) quated above, make it arply clear that any oneese other thanthe
consumer, & defined under the Act, camnot file a representation or gpped against the
orde of the Forum to the office of the Ombudsman There is no ambiguty in the

provisions. The Distribution Licensee dearly is nat entitled to file any representation
against the Order of the Forum to the Ombudsman. The arguments advanced by the

Appdlant in this behalf aredevoid of any merit.

ORDER

The Representation made by the Appélant is not maintainable under the
provisions of theAct and the Regulations referred to ébove and is therefore rgjected.

Inview of this, it isnot necessary to go into the merit of the case.

S/
(W.G.Gorde)
Ombudsman
S
(SN. Yadwad)
Secretary
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