BEFORE THE OMBUDSMAN

(Appointed by the Maharashtra Electricity Regulatory Commission under Section
42(6) of the Hectricity Act, 2003)

¥ 606, KESHAVA', Bandra Kurla Complex, Bandra (East), Mumbai 400 051
MERC Tel. / Telefax 022-2659 2965
OMBUDSMAN

REPRESENTATION NO. 7 OF 2005

In the matter of additional loadand
Maximum demand viol ation charges

M /s Kagzi Bros. Pvt. Ltd
C-29, M.I1.D.C. Phasel,

Donmbivli....... Appdlant

Veraus

TheSuperintendingEngneer,

M aharashtra SateElectricity Board,

Kadyan Cirde,

‘T gjashree Bldg,, 2 floar,

Jehangr M ddan, Karnik Road,

Kayan (W)—421301......... Respondent

Present:
1. Shri W. G. Gorde, Ombudsman
2. Sri SN. Yadwal, Secraary
On behdf of the Appdlant
3. Shri DathaVijayaDeushi
On behdf of the Respondent
4. i R.G. Shelkh, Executive Engineer
5. Sri P. J Kulkani, Assstant Engneer
Date 31% M &y, 2005

M/s Kagzi Bros. Pvt. Ltd, located at C29, M IDC, Phase I, Dombivli is atexile
processing unit and is a H.T. consumer of M .SE.B. with Consumer No. 020339012688.
The consumer (hereefter clled as Appédlant) hes filed representation againg the order
dated 7th February, 2006 of Consumea Grievance Redressd Forum, Kayan on the
gievance submitted by them against M.SE.B. (heredter called the Respondent). The
Forum had heard the gpplication of the Appdlant against M .SE.B., Kdyan on theissue
of penaty charged and recovered from them for exceading the contract demend. The
Forum issued diredions to the Respondent to refund the amount of Rs. 5,34,825/- if paid
by the Appdlant for violaion of contrad demand levied as pe M ahaashtra Electriaty

Pagel of 8



-2-

Reguatory Commission’s tariff order dated 1% December, 2003 and dso ordered
withdrawd of deayed payment charges The Forum hes, instead, directed the Licensee,
Respondent to chagethe Appélant for violation of contract demand if not done so far, in
accardance with the Maharashtra Electricity Regulatory Commission’s guidelines
clarifying and rewording a clause relaing to the pendty for exceeding the contract
demend. The Forum has upheld the gand of the Respondent in releasing additiona
power of 200 KVA on 28" June, 2004 on completion of formality of N.O.C. by the
consumer on 9" June, 2004. The Appélant has ageed with part of the order issued by the
Forum but disgread with the dbservations of the Forum that the formdities were
completed by the consumer on 9th June, 2004 and that there was no delay in releaseof
power. The Appédlant filed this representation against the order, which is regstered at
Serid No. 7of 2005, TheAppédlant has gated his case as under:

2. The Appélant staes that it agrees with part of the order issued by the Forum
except for Clause 8) J) and 11) o the order and the Clause 5) of thefinal orde. Clauses
8) J), 11) and 5) of the find order read asunder:

“8)J) : Application dated 01.08.02, N.O.C. received dated 09.06.04, Relessed

additiona load on 28.06.04.
11) : Onscruiny of reply submitted by Noda Officer of the Licenses, it is

noticed tha consumer has made gpplicaion for additiond power of 200
KVA on 1 August, 2002 Theformalities of submitting documents were
completed by the consumer on 9th June, 2004. T he Licensee released 200

KVA additiona power on 28th June, 2004.
5) . Licensee has released additiona power of 200 KVA on 28th June, 2004

on compliance of formalities by the consumer on 09.06.04. Since theeis
no delay in releasing additional lcad by the Licensee, no order is passed by
the Forum.”

3. The Appélant has denied that it has conpleted the formalitieson 09.06.04. The
Appédlant gates that he made an goplication to the Licensee for additional connected load
of 400 KW and meximum contract demand of 200 KVA on 1st August, 2002 The
Respondent issued the sanction order for this power on 16.01.03. Copy of thesaid order

submitted by the Appédlant is taken on record. The Appdlant gdates that he had procured
machinery for expansion and instdled the same in the unit a the time of m&ing
application for addtiona power. He expected grant of power within one month fromthe
date of applicationin accordance with theprovidons of therules. TheAppdIlant further
states that he stated taking trid runs on the additiond machines from the month of
November, 2002 in anticipation of powe sanction. T his resulted in exceedingsanctioned
maximum demand. The Appdlant reached the maximum demand upto 554 KVA in
May, 2004 as aganst sanctioned contrad demand of 250 KVA. The Appdlant pleads
that he had no other dternative, a otherwise he would have suffered loss of production.
The Appélant clams that he is entitled to the benefit of applied contract demand of 450
KVA from the relevant dete and aso the benefit of maximum demand in excess of 450
KVA. The Appdlant claims that the Respondent have asked payment of additiona
service line charges and security deposit for maximum demand of 554 KVVA which were
pad by him. Therefore, he is entitled to recaive post facto, sandion for maximum
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demand upto 554 KVA. The Appdlant clamsthat the Respondent cannot charge any
pendty on violation of contract demand as the Appédlant has duly complied with the
formdlities for enhancingthe load in time.

4. The Appdlant further states that it is an existingunit and the existing consumer of
the Respondent for the past 12 years and presumes that al the N.O.Cs required for
expansion are dready complied. The Appdlant gates that it has not made any
compliance of N.O.C. on or around 9th June, 2004 as staed in the orde of the Forum
He daims that the Respondent replaced the existing C.T.P.T. unit withahighe ratio unit
on o around 9th June, 2004. The Appdlant says that replacing C.T.P.T. unit was the
duty of the Respondent and not a compliance to be fulfilled by the Appélat. The
Appédlant states that the reease of alditiond load was pending only for want of
replacement of C.T.P.T. wunit. The Regpondent has harassed the Appdlant and mede
illegel demands at each and every sage.

5. TheAppédlant hasfurther stated that it has paid a huge sum in the nameof perdty
for violation of contract demand from November, 2002 and now it should be refunded to

it tomeet the endsof justice. TheAppélant hasnow sought the following reief:
a) Refund o dl the pend charges and pendty for vidation of contract demand

fromNovenber, 2002 till the dateof the order.

b) Directions to the Respondent to revise the maximum demand to 554 KVA in
place of 450 KVA on permanent basis as though the application was made for
554 KVA.

6. Thecopy o the representaion filed by the Appdlant was sent to the Respondent
to enable them to file thelr say. On behdf of the Respondent, Superintendent Engneer,
Kayan filed his reply on 17th M ay, 2005. T he Respondent has agreed that the Appédlat

has submitted the gpplication for additiona load on 1st August, 2002 and stated that the
Respondent has completed the required formdities of M.SE.B. on 9th June, 2004.

Hence, the release order for additional contract demand was issued on 28th June, 2004
The Respordent further says tha the Appdlant was informed to submit thedocuments
including the N.O.C. from M .I.D.C. before release of additiona contract demand. It is
agead that the Appdlant has mede necessary pay ments of Service Line Charges and
Security Deposit, ec and aso submitted thetes report. The Respondent reiterated that
additiona load was not released due to non-submission of N.O.C. fromM .1.D.C athough
othe documents were submitted on 2 November, 2002. It has quoted M .SEB.’s
circuar dated 1st September, 1994 and the Government Orde dated 6th August, 1994
and furnished the copies thereof. These documerts are taken onrecord. The Respondent
states that the Appédlant has obtained the N.O.C. from M .I.D. C vice letter dated 27th
M ay, 2004 which was then submitted toM .SE.B.’ s office on 10™ Jure, 2004,

7. The Respondent further states that the Appdlant availed alditiond contract
demend without release from M.SE.B. and hence pendty was charged for exceeding
contract damand & per the provision in the tariff. It has submitted detals of the
sandioned contrad demand, esteblished demand and violated contract demand between
December, 2003 and July, 2004. The Respondent hasstatedthat it has levied additional
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pendty of Rs. 5,34,825/~ on accourt of vidated contract demand. It also declined to
reguarise contract demand upto 554 KVVA whichis not s per it's standard prectice.

8. The matter was heard in this doffice on 24th May, 2005. The Respondent
submtted parawise replies to the poirts in the representation while the Appélant
submitted fresh rgoinder in addition to the earlier written submissions. The Appédlant
retaated its stand that it had complied dl the requirements for release of additiona
power sometime in April, 2003. Theseinclude pay ment of security deposit and service
linecharges. Theregresentative o the Appéllant, upon showinghim the letter dated 10th
June 2004 addressed to the Respondert, agreed that it had submitted the N.O.C. from
M.L.D.C. in June, 2004. When asked to clarify its sand teken eadier in the written
submission that it had nat submtted any compliance on or eout %th June 2004, the
Appédlant during the hearing ayeed that the statement contained in the written
submissionto thisextent, is not correct.

0. Upon query to the Appdlant, it agreed that addtiona machines were procurred
and conneded from October — November, 2002 even beore the sanction of additional

power. It was submitted that the Appélant had no dtemative as otherwise it would have
resuted in the productionloss. The Appédlant further ageed thet this action on his patis

not according to the rules. The Appélant during the hearing furnished certain documents
including the copy of the circular no. 538 dated 1* September, 1994 issued by the
Respondent indicating the procedure for sanction and rdease of powe. It saysthat the

power can be relessed on the bads of affidavit gving sx months timeto the consumers
to procure the necessary NOC.

10. While on this isue, the Respondent referred the M aharashtra Electriaty
Reguatory Commission’s order No. 9 of 2004 in the metter of non rdease of additional

load by M.SE.B. to M. TESPvt. Ltd. Paagaph 25 of the order refered by the
Respondent for paticular consideration inthe context of this caseis reproduced below.

“ The Petitioner’s representative submitted that TES will conply with whatever
documents are required by MSEB and adso agreed to joint inspection. Concluding the

hearing, the Commission directed that, thereafter, MSEB shoud decide the application
for additional load by the 1st week of December, 2004. The Commisson observed that

othe issues not rdating to the present Petition such as MSEB taking action against him
for extracting excess powa and TES challenging the penalty in the Givil Court, can be
dealt with separately by respedive parties, and that these diredions are without
preudice to their rights with regard to them. The Record of the hearing held on 20th
Octaber, 2004 wascir culated to the parties on 10th November, 2004 for compliance.”

11. TheRespondent onthe basis of aove directionsin the M ERC order argued tha it
has the rigt to sesk any documents from the consume beore the power is connected.
Close reading of the above directions indicates that the licensee can cetanly ask
necessary documerts from the consumer before connection of power. It, however, does
not mean that thelicensee has the right to ask the documents which are not rdevant or
essatia even in aocordance with their own circuars beore release of power supply. In
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the present case, requirement of M.1.D.C.’s N.O.C. is adocument in considaation. The
depatmental circdar (COMM) no. 538 has made it clear that “irrespedive of
submission of N.O.Cs bdore rdease of connection, if consumer complies with other
formdlities of M.SE.B., and submits affidavit e presaibed, supply should be relessed
without any delay.” The Appédlant had submtted the affidavit & the time of meking
gpplication in August, 2002. This is corroboraed by the letter dated 10 March, 2004
fromthe Respondent that the affidavit isthere but it would not release power without the
N.O.C. Therefore the Respondent cannot draw any support fromthe MERC's Order
No0.9 of 2004 referred to éove and this cannot authorise the Respondent to dday relesse
of power supply when thenecessary requiremernts are dready fulfilled by the consumer.

12. The Respondent during the hearing further argued that the Appelant hed not
submitted the NOC on theprevious occason in the y ear 2000 when addtiona power was
sandioned by them Thisargument doesnot sound to be corred. N.O.C. fromM .I.D.C.
issued on 27™ May, 2004 and submitted on 10" June, 2004 clearly mentions in the
reference a Serial No. 3 that N.O.C. was indeed issued in theyear 2001 in favour of the
Appédlant for additionad power. In view of this, the Respondent now cannot takethe

stand that NOC was not submitted on the earlier occasion in 2000. In fact, if the NOC
was not submitted within six months of release of power in the year 2000, the

Respondent should have initiated the action against the A ppédlant in accordance withthe
rules This has nat been done as confessed by the Respondent during the hearing. The
argument advanced duringthe hearingin this behdf is devoid of any merit.

13. The Appdlant has requesed retrospective sandion of maimum demand of 554
KVA as is established duringtheoperation. It saysthat it has mede necessary pay ments
to the Respondent. However, no gpplication far this meximum demand is so far made.
The Respondent has stated there is no such provisionto sanction the additional maximum

demend in absence of any application from the consumer, and therefore the request to
reguarise such demand retrospectivey cannat be accepted merdly because it was

established duringthe opeation. The fact remains tha the Appélant had applied before
for maximum demend of 450 KVA indusive of their existing demand and during the
course of operations it exceeded the makimum demand even beyond 450 KVA. There

gopears no ground for consideration and regulaisation of the maxmum demand of 554
KVA retrogpectivdy.

14.  On going through the submissions made by the Respondent, it is seen that the
goplication for additiona load of 400 KW and contract demand of 200 KVA was mede
by the Appdlant on 1st August, 2002. This was in addition to the existing conneded
load of 400 KW and cortract damand of 250 KVA. The Appélant had submitted the
gpplication form, N.O.C. from Air & Waer Pollution, list of machinery, plot possesson
lettea, conveyance of the plot, gpprovad plan for fagdory bulding and other detals
regading the company. The Respondent vide its ldter dated 7th Septenmber, 2002
advised the Appélant to submit N.O.C. fromM.1.D.C., M emorandum and Articles of
Association, name and aldress of Directors and the Board Resolution to sign their
application for power. On 16.01.03, the Respondent issued leter sanctioningadditiona
power as requestad by the Appelant subject to condtions mentioned in the sanction
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orde.

15. On perusd of the sad sanction order, it is clear that the order was vdid for 12
months and expected the consumer to beready to receive the additiona sanctioned power
by completing necessary formalities. The Appédlant was asked to pay Rs 699900/-
towards sevice line charge, full security deposit and cost of metering equipment.
Condition No. 5 (g of thesanction letter required the Appdlart to produce N.O.C. from
M .I1.D.C. and further stated that no affidavit will be accepted asthe consumer had aready
submitted dfidavit for thesame purposebut faled to submit the N.O.C.

16. TheAppdlant hasstated that it has submitted al the documentsrequired for grant
of additiond load and that they arethe consumer of the Respondent for the pagt 12 years,
being an existing unit. Hewas, therefore expectingthe release of additiond load within
one month from the date of gplication in accordance with the Regulations. The
Respondent has nat disputed thesay of the Appédlant about compleion of formalities
except the N.O.C. fromM.I.D.C. The Appdlant has stated tha it hasnot submitted any
N.O.C. on or about 9th June, 2004 and it was only theinstalation of C.T.P.T. unit done

by the Respondert. The Appdlant, further, says that this was not the formelity to be
complied by them but it was theduty of theRespondent toinstal the C.T.P.T. unit asa

metaing equipmert.

17.  TheRespondent inthe written statement has staed tha it hasreceived a copy of

the N.O.C. from M.I.D.C. submitted by the Appédlat on 1d" Jure, 2004 which is on
record. Theefore, the say of the Appélant tha it has not submitted any N.O.C. onor

around 9th June, 2004 is not correct. Theletter dated 10th Jung 2004 from the Appéllant
to the Respondent had in fact mentioned that they had aready requested for relesse of
additiond load on the drength of affidavit in lieu of M.I.D.C.’s N.O.C. and dso

submitted the said N.O.C. from M.I1.D.C. obtained by leter dated 27th M ay, 2004, from
M.1.D.C.

18. Basad on the submissions above, it becomes clear that the Appélant had indeed
completed dl formalities except submission of N.O.C. from M.I.D.C. for getting

additiona power released in their favour on or gout 16" April, 2003. Thisis aso not
disputed by the Respondent. Now the issue emeages asto whether theRespondert coud

have released the additionad load on the strength of the affidavit submitted by the

Respondent dongwith the application for additional power mede on 1st August, 2002,
andin absence of MIDC’'sN.O.C.

19. TheRespondent has submitted a cpy of the Government order dated 6th August,
1994 and a depatmentd circula (commercia) no. 538 dated 1st Sgptembea, 1994 in
support of its argument on the requirement of N.O.C. The Government order of 6th
August, 1994 spesks of liberdisng the procedure and doing away with some of the
N.O.Cs while grating eedrica power. M oreover, requirement of N.O.Cs stipulatedin
the Annexure of the said order is meant for the new consume and not for the existing
consumers wishing to aval additional power. The Appéllant cannot be classfied asa
new applicant or consume sinceit existed for aleast 12 yearsat the samelocation. The
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depatmental circuar no. 538 of 1st Sptembe, 1994 submitted by the Respondent
stipulates the procedure for relessing power. Reevant paagaphs of the said drcular
read as unde:

“ A Sudy Group appointed by the Government was further studying the matter so
as to simplify the procedure for releasing connections also at an early date. The Sudy
Group also observed that the process of obtaining N.O.Cs takes some time; as such a
proposal was recommended to the Governmert to even reeasing the connections by
taking an affidavit for giving six months’ time for submission of N.O.Cs fromthe date of
release of connection. Theproposal now has been approved by the Gover nment.

Under the circumdgances, those prospedive consumers who are conpleting the
steps of payment, Agreement, Test Report, Electrical Ingpector’s permission, €c and are
ready to avail the supply but could not get some N.O.Cs, their supply can bereeased by
taking of affidavit on Rs. 50+ stamp paper as prescribed. The Govenment has also
stated that if the M.SE.B. is ready and consuma could not avail the supply, the M.SEB.
is charging minimum charges by issuing prescribed notice as pa agreament executed by
the consumer. However, there is no provision if the consumer is readyin all respects but
supply is nat released by the Board. In this connection, this is to inform you that if such
cases are panted out to H.O. by the consumer s, serious view will be taken in the matter.”

20. Contents of the aove drcular make it clear tha the consumers who have
conmpleted the stgps of payment, ageement, test report and dedricad inspector’s
permission, etc and are ready to avail supply but coud not g&t someN.O.Cs, their supply

has to be rdeased by taking an affidavit e presaibed. Inthe present case, the Appélant
had, in fad complied with al the requirements for additional power induding this

Affidavit on or about 16th April, 2003 exept the N.O.C. from M .1.D .C. Therefore, the
Appdlant was ertitled to get the addtiona load rdeased without the Respondent
insigingfor N.O.C. fromM.I.D.C.

21. The Respondent by its letter daed 10th M arch, 2004 had reiterated its stand
justifying the need to submit the N.O.C. and not accepting the affidavit in lieu thereof.
The letter, howeve, says that the Appdlant had submitted the affidavit dongwith the
gpplication for addtiona power and was expected to submit the N.O.C. fromM .I.D C.

within six nonths. The Respondent agan advised the Appélant to submit the N.O.C.
without which the additiona load will not be rdeased. On perusd of contents of the
depatmenta circular dated 1st Sgptemba, 1994, it is dear tha power hasto be rdeased
on the basis of the affidavit by gvingsixmonthstimefor submission of N.O.C. fromthe
date of release of connection and not fromthe dae of gpplication for power or the dateof
sandion letter. In the event of non availing of sandioned power, the licensee levies
‘minmum charges’ irrespective of no use of dectricity as pe the ageement. On the
contrary, if the consumer is ready but the supply is nat released, the licensee viewsthe
situdion seaiously. The provision in respect of the requrement of N.O.C. has been
clealy misinterpreed by the Respondent and unnecessarily dday ed rdease of additiona
power until 28" Jure, 2004 by insistingthe N.O.C.

Page7 of 8



-8-

ORDER

In view of the above, it becomes clear that the action of Respondent in not
relessing the powe until 28th Jure, 2004 from 16" April, 2003 s not correct and
not in consonance to the Government order and the departmenta circular. The
Appdlant has brought to the notice that it has conpleted dl the necessary
formdlities like payment of charges, submission of tes certificate, etc by 16"
April, 2003. The Respondent, therefore was obliged toreleaseadditiond load to
the Appédlant unit on or about that date. Any dday in release of powe theredter
is a dl not jugtified. Consequently, no pendty charges on acoount of exceeding
contract damand dter tha date would be leviable. It is, therdfore, directed that
any pendty or pend charges levied and recovered on account of contract demand
exceeding 250 KVA after 16" April, 2003 shoud be refunded immedately or
adjusted in the next ensung bill. The Respondent, howeve, is free to levy
pendty or pend charges for violation of maximum demand bey ond 450 KVA.

The Appdlant has statedthat it had proaured the machinery and started trid runs

from October, 2002. It has reguested waiving of pemdty from October 2002
onwards. Howeve, this cannot be agread for thereasonthat the Appdlant isnot

expected to use the connected load in excess of the sanctioned load and / or
establish extra maxmum demand without sanction. Theefore, request of waiving
of penalty charges from October 2002 to 16th April, 2003 isnot justified and is
therefore rgected.

The Appélant has requested for restrospective sanction of themaximum demand
of 5564 KVA as it established the same during the operaion and that it has mede
necessary pay ments to the Respondent. The Respondent has accepted the

payment on account of theM .D. of 554 KVA. Inview of this,the Appdlant may
gpproach the Respondent separaey for enhandng themaximum demand beyond

450KVA.

This order should be carried out immediately and compliance reported by July 15,
2005.

Sell

(W. G. Gorde)
Ombudsman

(S N. Yadwad)
Seaeay
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