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ORDER

Dated: 9th August, 2004

In their Pdition filed on 5th May, 2004, M/s. Bagi Electro Smelters Ltd. (BESL), Yavatma

have sought review of the Commission's tariff Order dated 10th March, 2004 in respect of the
Maharashtra State Electricity Board (MSEB) with regard to the provisions for Load Factor Incentive

(LFI), withthe following prayers

"a) To consider to deduct 60 hours from total number of hoursin a month, while calculating
maximum consumption possible to enable to avail maximum Load Factor Incentives of
15% to consummer.

b) To consider squaring up of higher unit if load factor is above 0.5%.

0) To allow LFI even if any unit exceeds contract demand upto 5% in view of practical
difficultiesin controlling contract demand.

d) Toallow LFI to Petitioner for the month of February 2004 MSEB bill.

e To direct Respondent to allow incentive amount during the same month if a consumer

2.

pays bill within seven days."

The Pdition states that MSEB are giving the benefit of LFI, which was provided in the Order

dated 10th March, 2004, asfollows:

Deduction of actud planned Load Shedding hours from the totd numbe of hours (No. of
days X 24) in abilling month.

If load factor is above 0.5%, MSEB are squaring up to the lower digit, eg. if the load
factor is87.60%, it is considered as 87%.

Further, if MSEB undertakes planned load shedding for 60 hours a month, the load factor
will be 91.67% (660 hours / 720 hours) even if a consumer maintains 100% efficiency.
Hence, even if 100% efficiency is mantained, no consumer can achieve a load factor of
92.50% to avail of maximum LFI of 15%.
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3. The Petition refers to the Load Factor formula in the Order.  The Commisson notes thet the
maximum consumption possible (the denominator of the formula) is equa to the Contract Demand X
Actua Power Factor X (total hours during the month less planned load shedding hours), and the
Order states that interruption/ nontsupply to the extent of 60 hours in a month is built into this
scheme In this context, the Petition states that every industry has to resort to shut downs due to
repairs mantenance, etc. as also done by MSEB through load shedding. Therefore the Commission
should consider deducting 60 hours from the total number of hours during a month. For example, if
the total number of hours in a month are 720, MSEB should deduct 60 hours (660 hours). In such
caz, if a consume maintans 100% efficiency, load factor will be 100% (660 hours / 660 hours). It
would then be possibe to achieve load factor of 92.50% after repairs and maintenance by any
consumer, which would befair and just.

4, With regard to rounding off, the Petition urges that squaring up should be done to the next
higher digit if the load factor is above 0.5%. Thus, if the load factor achieved is 87.60%, it should be
squared up to 88%.

5. The Petition dates that the Order provides that, if the billing demand exceeds the contract
demand, the LFI would not be applicable Snce, in such circumstances, the MSEB system is subjected
to stress and load management will become difficult. However, the Petition points out that MSEB are
charging a penalty for exceeding contract demand. There are dso practica difficulties in controlling
contract demand, viz.

() toachieve higher load factor, a consumer has to run at maximum Contract Demand.

(b) there are no equipments to predisely control the Contract Demand. There is a variation
of upto 5%. For example, if a consumer has contract demand of 3,000 KVA, thereis a
vaiation of 2,850 KVA to 3150 KVA for controlling the contract demand.

(0 CT. & PT. ratios, accuracy, cade length and time setting differ as between the
consumer and MSEB. There is a vaiation of Contract Demand upto 3% on this
account.

For these reasons, the Pdition seeks that LFI be alowed even if the contract demand is
exceeded upto 5%. Even though BESL exceeded their contract demand by only 0.1% in respect of
the bill for February, 2004, MSEB did not alow LFI for that morth. The Petition argues that, since
this was prior to the Commission's Order dated 10th March, 2004 in which it was dated tha units
exceeding contract demand would not be entitled for LFI during the relevant month, and also since
BESL have not done so intentionally, MSEB should alow them LFI in respect of the bill for
February, 2004.

6. The Petition dates that MSEB ae dlowing load factor, power factor and bulk discount
incentives to digible consumers in the next month, and urged tha the incentive amounts should be
passed on the same month.

7. In their Reply dated 25th May, 2004, MSEB have submitted that the review Petition is not
mantanable in law. BES ae, in fact, seeking modification of the Order daed 10th March, 2004
and the Commission ought, therefore, to reject the Petition on this ground itsdf. Citing the provisons
of the Conduct of Business Regulations, MSEB have submitted that the scope of review is vey
limited and can be dlowed on only the three grounds which have been cited in Regulaion 87.

8. MSEB have submitted further that BESL have ered in calculating the maximum possible
load factor by deducting planned load shedding hours from the numerator of the Load Factor formula
In fact, MSEB ae deducting planned load shedding hours from the denominator as per the
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Commission's formula, which is used by MSEB for caculaing load factor for all consumers. MSEB
contend thet it is possble for consumers to achieve a load factor of 93% and avail of LFI to the
maxi mum possible extern.

9. Quoting from para 32.1.3 of the taiff Order, MSEB's Reply states that the calculation of LFI
is for every percentage point of increase in load factor, and there is no question of MSEB squaring up
theload factor as suggested in the Petition.

10. With regard to the postion when Contract Demand is exceeded, MSEB have pointed out that
the sydem is designed to cater to the Contract Demand specified by the consumers themselves, and in
its Order the Commisson has drawn attention to the problems that arise when it is exceeded. MSEB
have further stated that in case BESL are experiencing difficulty in limiting billing demand to the
extent of Contract Demand, they can gpproach MSEB for an increase in the Contract Demand.  With
a small increase in Contract Demand and no change in billing demand, they will Hill be digible for
the maximum LFI. Since the Commission's Order does not provide for it, BESL cannot seek
dlowance of LFI if the billing demand exceeds Contract Demand by upto 5% through a review
Petition.

11. With regad to BES's arguments regarding the instance of February, 2004 predating
Commission's Order, MSEB have pointed out that the Order expressly dates tha it is goplicable from
1¢t December, 2003.

12. With regard to providing the incentives in the same month, MSEB have stated that, in such an
event, if the consumer does not pay the bill within the stipulated period, MSEB will have to reverse
the amount in the next bill, and 0 on. This will needlesdy increase the complexity of the hilling
process Moreover, once the hilling has been completed for a month, it is practically not possible for
MSEB to provide incentive in that month.

13. In their Rgoinder dated 16th June, 2004, which dso seeks to respond to the Commission's
letter asking them to darify how the Petition mees the requirement of review under its Conduct of
Business Regulations, BES. have submitted that, Snce the matter has not been chalenged by way of
an appea or Writ Petition by them, BESL have every right to seek review. They have cited the
Supreme Court Judgement reported in AIR 2002 (Page 1402) in the cese of Kalpaaru Agro Forest
Enterprises vs. Union of India (no copy was submitted), where it had been held that a decree or order
from which no appeal has been filed can be reviewed, and argued that this principle is applicable to
the present case. Regulation 87 staes that a party may apply for review of an Orde arising from the
discovery of new and important matter or evidence which after exerdse of due diligence was not
within the knowledge of the party or could not be produced & the time of decison. BESL have
submitted that the "theory" of LFI was introduced for the first time by the Order dated 10th March,
2004. Hence, BES. were not aware of it during part of the relevart period and could not produce ary
evidence on this point prior to the Order. Regulation 87 dso provides for filing of a review Petition
for any other sufficient reason, and BES. have argued that such reasons and grounds have been
given. BESL's Rgoinder also points out that, even prior to the find Order, and after the operaive
Order was passed, they had sought darifications on 20th December, 2003 from the Commission
regarding the definition of Contract Demand, LFI and its applicability, eic. Even though there was no
provision in the Regulations, the Commisson had given the clarification in the detailed Order. Thet,
impliedy, was nothing but a review. Further, under Regulaion 24, the Commission has the power to
hear afected or interested persons and aso to initiae any proceedings suo moto. BESL are an
interesed and affected party and, therefore, should be given an opportunity to be heard. The
Reoinder adso contends that MSEB in thar Reply have merely submitted that the review Petition is
not maintainable, without giving any grounds.
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14. In their Rejoinder, BESL have also sought to rebut with the help of hypotheticd figures,
MSEB's claim that it is possible for al consumers to achieve a load factor of 93% and avail of LFI to
the maximum possible extent, i.e 15%, through the Commisson's formula.

15. With regard to rounding up, BESL have stated tha it is the generd practice to square up to
thenext higher digitif avalueisabove 0.5%, andto thelower digitif it isbdow 0.5%.

16. With regard to marginal excess of Contract Demand, BESL have stated that the consumer is
being heavily pendized and, hence, there should be an adlowance upto some percentage when
Contract Demand is exceeded due to compelling circumdances. The Rgoinder illudrates BESL's
prectical difficulties by citing meter readings From February, 2004. It dates tha increasing the
Contract Demand, as suggested by MSEB, is no solution snce the consumer would have to increase
the demand further once again to achieve a higher load factor. It aso points out that there is aways a
difference in the readings of MSEB's and their own meter which should dso be taken into accourt,
the details of which are annexed to the Rejoinder.

17. BESL dso rdaterae that the provisions of the Order daed 10th March, 2004 camnot be
applied retrospectively, and the Rejoinder seeks to rebut MSEB's contertion that it would be difficult
to passon the benefit of incentives inthe same month.

18. The matter was heard for admission on 3rd August, 2004. Shri G.G. Basantani, Technica
Consultant on behalf of BESL, accompanied by Shri K. Sudesh Kumar of BESL, submitted at the
outset that even if the Commission found that the Petition did not meet the requirements of review,
then darifications may be given on the Orde daed 10th March, 2004 so as to address BESL's
concerns.  Citing the formula a para 32.1.3 (Part 1) of the Order, he submitted that it was not being
applied properly by MSEB. According to MSEB, 60 hours of interruptions or non supply was built
into the formula. He contended that, if so, then the consumer would not be adle to achieve the
maximum LFIl. Therefore, he contended that there was a lacuna in the formula.  If it is in-built, he
queried whether MSEB would be deducting the excess over 60 hours. In fad, they are dividng that
figure by 720 hours dso. Shri Basantani dso submitted that the number of hours of any kind of
planned load shedding shoul d be deducted.

19. Shri Basantani reiterated that BESL had been deprived of LFI even when they had exceeded
Contract Demand by only 0.1%. He pointed out that MSEB and BESL each have a meter & the same
premises which, though cdibrated, had consistently been giving different readings. In February,
2004, according to the MSEB meter, the Contract Demand was exceeded by 0.1%, but not according
to BESL's meter. He aso pointed out tha there was no Contract Demand redriction on LFI in the
Commission's operative Order dated 1¢ December, 2003. In any case some tolerance level should
be dlowed in this regard, dso taking into account practical exigencies such as banking of capacitors,
eic. BES have suggested an upward alowance of 5%, but the Commission could fix any other
ressonable percentage. As far as BESL's prayer for providing the incentive in the same month, he
acknowledged that the Commission has now resolved the matter through its Clarificatory Order dated
13th July, 2004.

20. Ms. Ruby Kerawae, Counsdl for MSEB reiterated the contention in their written Reply thet
the review Petition was not maintaineble. As far as any darification was required, she submitted that
MSEB had no difficulty in conceding the prayer regarding rounding off to the next higher digit in
cae of excess ove 05%. The Commisson drew Counsd's atertion to the difference in wording
used in regpect of power factor incentive and LFI in its Order dated 10th March, 2004. In case of the
latter, the incentive is to be gven "for every percentage point incresse in load factor from 85%".
Thus, it is not continuous but step-wise or discrete. Moreover, a formula has been given for load
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factor and that will throw up a specific figure. Around 8000 cases might have to be reopened if such
rounding off is agreed to, and the Commission queried as to whether MSEB had conddered the

implications.

21. Sri C.B. Bagd, Chie Engineer, (TRC), MSEB submitted that, as far as the difference in
meter readings was concerned, the acceptable range of error of electronic meters is within + 0.5%.
Shri Basantani intervened to say that the differences between the readings on the two meters are often
more than that, and tha they had teken up this problem in detail with MSEB at the local levd. MSEB
had steted that they were looking into it, nothing has been done. He had brought the correspondence
with him, and would furnish it to the Commission and to MSEB's represantative.  The Commission
observed that if there is a dispute regarding the accuracy of the respective meters, then BESL should
approach the gppropriae authority. However, if MSEB aso recognizes that there is a problem, then
they should takeimmediate gepsto resolveit.

22. Shri Basantani reiterated BESL's contention that the restriction on LFI in case the Contract
Demand was exceaded was induded for the first time in the Order dated 10th March, 2004 and dd
not apply in February, 2004. The Commission observed that, while providing LFl in its operative
Order of 1st Decamber, 2003, it was neve its intention to mandate or to condone a Stuation where
Contract Demand is exceeded.

23. Referring to the limit of 60 hours in the load factor formula Shri Basantani submitted that the
excess number of hours should be deducted from the 720 hours. The Commission observed thet, as
far as the maximum possible rebate is concerned, the Commission had only stated that the tota rebate
would be subject to a ceiling of 15%, and not that it would necessarily go upto 15%. Shri Basanteni
submitted that at least the planned load shedding should be deducted, and that they never informed
about such load shedding. Shri Baga responded that BESL are an important consumer of MSEB in
that area, and that MSEB ae not resorting to load shedding for them. However, MSEB have to resort
to shut down for a few hours of maintenance per month. Shri Basantani submitted that at least those
hours should be deducted. The Commission observed that, in such cases, MSEB should inform the
consumers and trea it as planned shut down to be considered while giving LFI. Breakdowns, on the
other hand, are not to beincluded and are d ready considered in theformula

24, The Commission notes that Regulation 87 of the Conduct of Business Regulations, 2003
which governed review of the Commission's orders a the time the Peition was filed, reads as
follows:

"Any person aggrieved by a dedsion or order of the Commission, from which no appeal is
preferred or allowed, and who, from the discovery of new and important matter or evidence which,
after the exercise of due diligence was not within his knowledge or could not be produced by him at
the time when the decision/ order was passed by the Commission or on account of some mistake or
error apparent from the face of the record, or for any other sufficient reasons, may apply for a review
of such order, within 60 days of the date of decision/ order. to the Commission.”

After the filing of the Petition, new Conduct of Business Regulations have been notified on
10th June, 2004. However, Regulaion 85 of the new Regulations contans a similar provision. Thus,
the mantainability of the Petition has to be tested against these requirements. The scope of review is,
accordingly, limited, and substantive modification of an Order outsde its scope can only be agitated
inappeal and not beforethe Commisson.
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25. Kesping in view the Regulations governing review, none of its elements have been cited to
judify introducng any alowance for exceeding Contract Demand for availing of LFI snce it would
constitute a substantive modification in the LFI. No eror has been shown, nor is their any difficulty
in impementing these provisions. In its Order, the Commission has aso brought out the reasons for
not alowing any LFI if the Contract Demand is exceeded. As far as the clam that this restriction was
not in the operative Order dated 1st December, 2003 and, therefore did not apply in February, 2004,
the Commission notes that the former is in the naure of a summary Order. Further details,
modalities, elaoraions and considerations required in a speaking Order can necessarily be s& out
only in the detailed Order, which followed on 10th March, 2004 and is, therefore, applicable from the
date when the summary Order took effect unless stated otherwise.

26. With regard to the prayer for squaring up to the next higher digit if the load factor is above
0.5%, para 32.1.3 of Part Il of the Order dated 10th March, 2004 states that "consumers having load
factor over 75% upto 85% will be entitled to a rebae of 0.75% on the energy charges for every
percentage point incresse in load factor from 75% to 85%" (emphads added). Thus, discrete and not
continuous intervals are envisaged. In other words, squaring up can only be done to the lower digit
unless there is a full percentage point increase. The Order is dear on this matter, and any change in
this formulation is outside the scope of claification, particularly when the only ground dited is
"generd practice”, whichis not rdevant inview of the clear and pred se wording used in the Order.

27. There is nothing in the Order to say that, in the best case, 15% LFI would be given. The
Order only states that "the total rebate under this head will be subject to a ceiling of 15% of the
energy chaged to that consumer”. However, conddering the submissons at the hearing, the
Commission clarifies that events such as stoppage for maintenance have to be treated as planned shut
down and be considered as such while computing entitlement for LF asper the formula.

28. As acknowledged by BESL, in its Clarificatory Order dated 13th July, 2004, the Commission
has clarified tha credit of the LFI and bulk discount is to be given to digibe consumers for the
relevant month in the energy hill pertaining to that month itself. The Clarificaory Order dso states
that, in case this practice is not being followed, it should be implemented in the case of energy hills
for themonth of August, 2004 onwards.

The Commisdon reects admisson of the Petition with the above observaions and
claifications.

(Jayant Deo) (Pramod Deo) (P. Subrahmanyam)
Member Member Chairman, MERC

<d/-
(AM. Khan)
Secretary, MERC

Page 6 of 6



