Beforethe
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13" floor, Centre No.1, World Trade Centre, Cuffe Parade, M umbai 400 005.
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Case No. 10 of 2001

Inthe matter of
Compliance of Order dated 16™ August, 2002 regarding pur chase of power from
bagasse based co-generation projectsin respect of
M/sKay Pulp & Paper MillsLtd.

ORDER

Dated 9th August, 2004

Under their Application received on 8" October, 2003 M/s Kay Pulp and Paper Mills Ltd.
(KPPM), Dist. Sdara have primarily sought compliance by Maharashtra Sate Electricity Boad
(MSEB) of the Commission's Order dated 16" August, 2002 regarding purchase of power from
bagasse and other non-fossil fuel based co-generation projects. Ther prayers areas follows.

@ MSEB should be directed to extend the fecility of Letter of Credit (LC) without further
deay;

(b) MSEB should be asked to pay the invoice amount ason date dong with interest;

(© MSEB should be directed to refund the minimum demand charges recovered from ther
power export bills;

(d) MSEB should sttletheinterest daims for delayed payment without further delay;

(e The Commission may advise regarding the procedure regarding banking, and whedling
and transmission |osses.

2. In their Peition, KPPM have stated thet, under its Order (which dso included Case No. 10
concerning KPPM's 6 MW based co-generation projects), the Commisson has laid down various
gtipulaions to be followed by MSEB. However, MSEB are unable to adhere to the stipulated
schedule for making payment for the power exported from their project. The payment mechanism
has als0 been bypassed.  Payments have never been made within 45 day, and the bills are annexed to
the Petition. Moreover, the interest clams for delayed payment over 45 days have not been met. As
provided in the Order, KPPM have indicated their option to MSEB to aval of LC fadlity vide their
|etter dated 13" March, 2003, but there has been no response.

3. The Pdition states tha MSEB have recovered around Rs. 21.26 lakhs as Minimum Demand
Charges for the un-expired period of the HT agreement with KPPM as consumer for the period from
August 2002 to March 2003 from the first and subsequent exported power bills of the co-gen project.
This is unfair and unjustified. Moreover, no assistance or service was provided by MSEB during this
period prior to synchronizing ther project.
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4, KPPM have dso stated that the guiddines for banking, and for wheding and transmission
|oss charges have also yet to be indicated by the Commission, and that this may be done.

5. In their Reply dated 12" March, 2004 with reference to the opening of LC a payment
security, MSEB have dated tha KPPM’s insistence on opening LC for Rs.84 lakhs would be contrary
to the Commission's Order. Giving details of the monthwise export of power by KPPM, MSEB have
stated that the average monthly bill for the year 2003 works out to only Rs 7.55 lahs. In four
months during tha year, there was no generaion, and on three occasons it was minima. MSEB
have dso submitted that, as a statutory body, they cannot discriminate as between various developers,
and it would be impracticd and finandialy unviable to provide LC to al such developers. Further,
grant of LC facility required M SEB to earmark large funds as required by the concerned banks.

6. With regad to payment within 45 days, MSEB have stated tha various accounting
procedures have to be followed and checks conducted as a result of which the stipulation of 45 days
needs to be modified, for which they are submitting a separate Application. As regards payment of
interes for ddayed payment, MSEB have sated their computation difficulties, including the
vaiations in taiffs which were revised at dfferent times during the relevant period. They dso stated
that KPPM have clamedinterest at an inflated rate

7. As regards recovery of minmum demand charges, MSEB have stated that these relate to the
staus of KPPM as a HT consumer prior to the genesis of the co-generation project, and has no nexus
with it or with the Commission’s Order and concerning the present Petition.  After commissioning of
the cogereration project, KPPM desisted from continuing with MSEB as a HT consumer. However,
the minimum period of the agreement sgned between the parties on 12th April, 1994 was for 7 years
from the commencement of supply. It was further extended for one year uptil March 2002. Under
clauses 9(8 and 10(a) of the Agreement, MSEB have rightly levied the minimum charges. Read with
Condition No. 22 of MSEB'’s Miscdlaneous Charges and Conditions of Supply, KPPM have been
levied minmum charges for the unexpired period of the agreement. It had a0 been informed to
KPPM a a meeting on 23rd May, 2001 that these dues would have to be paid before commissoning
of the co-generation project. However, KPPM had delayed the payment and, theresfter, agreed to
settle this amount against the generation invoices raised. In fact this delayed the synchronization of
the co-generation proj ect.

8. The matter was heard on 23" March, 2004. Shri Nirgj Chandra Managing Director, KPPM
eaborated on the contents of the Petition and the difficulties faced by KPPM on account of MSEB
not having opened LC in spite of the dear stipulations in the Commission's Order. He submitted thet
the project has faced various dfficulties as a result of which their generation was erraic. This has
been compounded by the fact that KPPM are finding it difficult to raise funds because of the dday in
paymert by MSEB themsdves However, in case KPPM are not ertitled to Rs. 84 lakhs, MSEB
should have a least opened LC for the amount as computed by them, but have not done even that.
The Commission observed that, in any case there seems to be a mistake in the clam of Rs.84 lakhs
considering the dispensation given inthe Order and the6 MW capadity of the generation plant.

9. Shri Nirgj Chandra aso reiterated the grievance of KPPM with regard to the delay in payment
of interest, and the recovery of minimum demand charges from out of their bills for the exported

power.

10. Ms Degpa Chawan, Counsel for MSEB, reiterated the contentions set out in MSEB's Reply
with regard to the opening of LC and the computation of interest on ddayed payment. She a0
submitted that it was difficult for MSEB to adhere to the payment period of 45 days which should be
extended to 120 days. She submitted that these and other matters have been rased in a separae
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Application which has now been submitted by MSEB to the Commission for modification in the
Order dated 16th August, 2002. With regard to the rae of interes to which KPPM are ertitled, she
submitted that there is a dispute inasmuch as the various raes communicated to them by Bl ae a&
vaiance with the rate claimed by KPPM. She stated that the entire payment in regpect of the period
upto December 2003 has now been made and, if KPPM are agreeable, then the matter of interest rate
applicable could be worked out with them on the basis of the information received from SBI.  Shri
Nirgj Chandraresponded tha hewould have no objection to doing so

11. The Commission notes tha, prior to the hearing, on 12" March, 2004, MSEB have indeed
filed a separate Application seeking modifications and darifications of certan dipulations in the
Order dated 16th August, 2002 and related Orders, refering aso to KPPM's present Petition and with
KPPM as a Respondent. At the hearing held in tha mater on 22nd April, 2004, in which KPPM
a0 patidpated, several issues including MSEB's objections to opening up of LC, modification in
the payment schedule, and pendty for erratic supply were ddliberated. This has been sa out in detail
in the Clarificatory Order dated 14th June, 2004 on that Application (Case No. 62 of 2003). In the
Clarificatory Order dated 14th June, 2004, at paras 10 (a) and (b), the Commission has stated that:

“In the light of the above the Commisson disposes of this Application with the following
clarifications and observations:

(@) The Order dated 16.8.2002 envisages, for payment security, that “a LC (irrevocable and
rewolving) in favour of the developer for an amount equivalent to the average monthly
bill shall be opened at the cog and option of the devdoper” . The Conmission confirms
that the cost to be borne by the developer does not include the margin money and related
requirements sought by the banks and financial institutions from MSEB for opening of
LC.

) The Order dtipulates that the due date for payment of monthly energy bill by MSEB to the
developers shall be 45 days, and interest is payable thereafter. The Commission clarifies
that this would not preclude MSEB and individual developers from entering into mutual
agreements for a different time schedule. However, keeping in view the spirit of the
Order, in no case should such agreement provide for less than 90% payment within 45
days, or nmore than 120 days for payment of the balance, after which interest would be
attracted.”

No substartive modification of the Order was agreed to by the Commisson.

12. Accordingly, MSEB would have to open LC as per the option provided in the principal Order
and in favour of KPPM as payment security to the extent of their entitlement, the bass for which is
aso st out in that Order. The payment schedule would aso apply accordingly, subject to the
clarification given on 14th June, 2004.

13. As far as the provisions for banking, wheeling and transmission loss charges are concerned,
the Commission has dready spelt out its position in the Order dated 16th August, 2002 and, as stated
inthe Order, the Commission would be dealing with some of these matters further in due course.

14. The issue of minimum demand charges recovered relating to KPPM as HT consumer has no

nexus with the Order dated 16th August, 2002, and may be agitated separately in the gppropriate
forum.
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15. The Order dated 16th August, 2002 is also clear as to the basis to be adopted for the rate of
intered for ddayed payment The Commission expects MSEB and KPPM to resolve the position
together expeditioudy, as agreed during the hearing.

16. Before digposing of this Application with the aove observations, the Commisson notes tha,
during the hearing on MSEB'’'s separate Application and as minuted in the Record of Proceedings,
KPPM were gven liberty to withdraw the present case and asked to submit a letter accordingly.
Under their letter dated 2™ August, 2004 in response to a reminder from the Commission, KPPM
have gated tha, snce no find decision has been taken by MSEB and another meseting is yet to be
fixed, they would revert to the Commission only theresfter. Hence raher than prolonging this
process the Commission has decided to dispose of this Petition. MSEB should file a compliance
afidavit with regard to opening of LC and fixation of rate and payment of interest, if not done
aready, within one month with acopy to KPPM.

(Jayant Deo) (Pramod Deo) (P. Subrahmanyam)
Member Member Chairman, MERC

/-
(A.M. Khan)
Secretary, MERC
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